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In making mention in our last issue 
that the legislature of Vermont had 
passed an act abolishing days of grace, 
we should have coupled it with the as- 
sertion that the law does not take effect 
until January 1st, 1893. Up to the end 
of the present year the law allowing 
grace remains in force. 


Ir is a little early to say much about 
the deliberations of the Monetary Con- 
ference at Brussels and what, if any, 
practical results will be attained. The 
principal interest at the present time 
centers around the proposition of the 
British delegate, M. de Rothschild, that 
A syndicate of nations be formed to 
make yearly purchases of silver to the 
amount of 5,000,000 pounds sterling, 
and that America continue her pur- 
chases of silver as at present. In the 
event of the price of silver rising above 
forty-three pence per ounce, the pur- 
chases are to be at once suspended. 
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The general sentiment in this country 
appears to be strongly condemnatory of 
any such arrangement, and in many 
quarters even to ridicule it. It proposes 
that the United States shall yearly pur- 
chase nearly twice the quantity of the 
entire purchase of the combined Euro- 
pean nations, and then if the demand 
raises the price to 43d., far short of a 
dollar, our transatlantic cousins, terri- 
fied at the enormous inflation which 
their purchases will have caused, may 
immediately stop buying. This seems 
picayunish and illiberal in the extreme, 
and the proposition will doubtless be 
disfavored by the committee to whom 
it has been referred. 

The following message has _ been 
cabled by Ex-Comptroller Cannon, the 
New York delegate, to his friends here, 
giving a summary of his views of the 
situation and the work of the confer- 
ence: 

‘* If no monetary agreement is reached 
through the efforts of this body,” he 
said, ‘‘and if the United States finds no 
responsive voice in Europe to its appeal 
for the restoration of silver, it would 
then appear that our best course would 
be the repeal of the law of July, 1890, 
and to go out of the market as purchas- 
ers of silver for currency purposes until 
such a time as an international agree- 
ment can be made as tothe relative 
value of gold and silver. 

‘*In my opinion (which, I believe, is 
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shared by a large majority of our peo- 
ple) it is not possible for the United 
States of America alone to fix and main- 
tain the ratio between gold and silver 
for all the world, and, from present in- 
dications, the mints of the United States 
will not only not be opened for the free 
coinage of silver, but a less rather than 
a greater use of the white metal as 
money will occur in our country unless 
some reasonable international agree- 
ment can be made in the near future. 
‘**If gold monometalism is to prevail 
among the principal commercial nations, 
the United States, with its enormous 
and increasing foreign commerce, with 
its high credit, with its large stock 


of gold and its rich mines of the same 
metal, will be compelled not only to 
cease purchasing silver for currency 
purposes, but to take such steps as may 
be necessary to increase and maintain 
its stock of gold.” 


WE note the introduction into the 
Georgia legislature of a bill for a system 
of state bank currency, to take effect on 
the repeal of the ten percent. tax by con- 
gress; the notes to be secured by a de- 
posit with the state treasurer of Georgia 
state bonds, United States bonds, or 
Georgia municipal bonds, to an amount 


equal to the amount of circulation issued. - 


A double liability of shareholders is 
provided, but the notes are not made a 
first lien on assets. 

We do not think a currency so se- 
cured would be absolutely safe or desir- 
able as a circulating medium. Its sole 
basis of security would be, substantially, 
the obligations of the state or munici- 
palities of Georgia. Suppose the pledged 
bonds of a municipality were declared 
invalid and worthless for some reason, 
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and the bank of issue should be insol- 
vent. The notes would be depreciated 
in the hands of the holder. Many other 
objections upon the score of safety and 
uniformity might be urged against such 
a currency, but it is by no means likely 
that the subject will be relegated by 
congress to the control of the individual 
stales, without any national regulation 
or restriction. The currency question 
should be treated solely as a financial 
one, entirely outside the domain of 
political sentiment, and with a view to 
the best good of the whole people. Who 
can say that a bank currency, left ex- 
clusively to the control of the various 
states, would be absolutely safe or de- 
sirable? What ground is there for the 
assumption that congress will do this? 


Ir is reported that the United States 
Senate committee on bank failures will 
shortly meet and prepare a report on 
the causes of such failures and recom- 
mend certain changes in the national 
bank law. This committee, it will be 
remembered, during past 
summer, been investigating the causes 
of failure of the Keystone, Maverick 
and other national banks. We do not 
know the nature of the changes which 
are to be proposed. Of course, 
human enactment can make men honest 
or sagacious. Whether the national 
bank law is susceptible of improvement 
by way of further restrictions upon 
loans, or in other ways, so as to lessen 
the danger of bank failures, remains to- 
be seen. 


have, the 


no 


THE papers read at the last conven- 
tion of the Kentucky Bankers’ Associa- 
tion are summarized in this issue with 
the exception of that of John H. Leath- 
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ers upon the ‘‘ grace question,” which 
was given our readers in full in the pre- 
ceding JouRNAL. We read with especial 
interest the account of Colonel R. T. 
Durrett, of early banking in Kentucky. 
A circulating medium was sadly in need, 
and the coins ot many foreign countries 
were pressed into service, mingled with 
tobacco and bear skins and Virginia 


paper currency. At this time there were 


no oanks in Kentucky, and the want of 
a bank medium was first supplied by 


one John Sanders, who established a 
place of deposit or ‘‘ keep” in an old 
house boat, and issued paper certificates, 
which answered the purpose of circula- 
tion, based upon deposit of the skins of 
wild animals. Following is an interest- 
ing relic: 


“Know ail men by these presents that Daniel Boone 
hath deposited 36 beaver skins in my keep in good 
order and of the worth of 6 shillings for each skin, 
and I have took from them 6 shillings for the keep of 
them, and when they be sold I will pay the balance of 
30 shillings for the whole lot to any person who pre- 
sents this certificate and delivers it upto meat my 
keep, Louisville, Falls of Ohio, May 20, 1784. 

JOHN SANDERS.” 


This, we see, isin the nature of a certifi- 
cate of deposit, transferable by its terms 
and payable to the holder, whoever he 
may be. Whether it would have been 
regarded as negotiable, so that Sanders 
would have had to pay the thirty shil- 
lings to any holder although he might 
have had an ‘‘equity " against the orig- 
inal depositor, we will not attempt to 
discuss. It certainly lacks the negotia- 
ble requisite of ‘‘ certainty” in the time 
of payment, for it is only payable when 
the skins are sold, a very 
point of time. 


uncertain 
The certificate is printed 
as it comes to us, but to be consistent, 
it seems to us the number deposited 
should have been six, instead of thirty- 
six, skins of the value of six shillings 
each, for the retention of six and the 
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payment of thirty shillings, are the 
equivalent of six beaver skins only. The 
retention of one-sixth of the value, also, 
will strike one as pretty good interest or 
compensation for the keep of the skins, 
and payment of their value when sold. 
Presumably John Sanders took all the 
risk of depreciation in value; that is, 
if during the time of lodgment in the 
‘*keep,”” before sale, the value of the 
skins fell below thirty shillings, he would 
nevertheless have to pay that amount to 
the certificate holder, and on the other 
hand, if they appreciated, he would be 
that much the gainer. 


Every reader of the daily papers who 
gives any attention at all to the subject, 
cannot fail to be surprised with the 
frequency of the reports from all parts 
of the country of both successful and 
unsuccessful attempts at bark robberies, 
Apart from the daily chronicle of forger- 
ies and defalcations which involve no 
menace to the physical well being of the 
guardian of wealth, the onslaught by 
daylight robbers and midnight cracks- 
men, armed and equipped 
their demands by force and bloodshed, 
are becoming altogether too numerous 


in a country such as this, where intelli- 


to enforce 


gence, industry and civilization are ata 
maximum, It is only very lately that 
bankers were startled by reports from 
California, Washington and Kansas of 
the appearance at banking houses in 
broad daylight of armed robbers, de- 
manding all the available funds at the 
pistol’s point. Following these, and 
showing that in the east as well as the 
west, bankers are subject to such at- 
tacks, we have the account just pub- 
lished of two robbers entering the 
Farmers’ National Bank at Allentown, 
N. J., at noon-day, demanding and re- 
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ceiving from the cashier and _ book- 
keeper, who were alone in the piace, 
under cover of revolvers, the bank’s 
cash amounting to $1,894, and fleeing 
down the road. The cashier, as soon as 
released from the pistol’s range, ob- 
tained his own revolver and with the 
bookkeeper pursued the robbers; shots 
were exchanged, citizens joined in the 
chase, the robbers were captured and 
the money recovered. 

Is there no way in which the success 
of attacks such as these may be more 
effectually prevented? The banks se- 
lected by such desperadoes are generally 
small ones, where the cashier and one 
assistant usually constitute the entire 
force, and where, for this reason, the 
robber thinks he has a better chance to 
succeed. All these things are weighed 
by the thief and enter into his calcula- 
tions. It is his object, and he generally 
succeeds, in catching the bank official 
unawares, and he has him at his mercy 
from the very start. The cashier has 
a weapon, but it isof no avail. A move 
to get it may result in death. What 
methods can be devised to trick the 
thief, to in turn surprise and disconce rt 
him until some opportunity may be 
gained to get the upper hand? Ques- 
tions such as these are for every bank 
official to ponder. Could not some 
automatic signal be invented connected 
with floor above or adjoining buildings, 
which by the imperceptible press of a 
button would advise neighbors that 
there were robbers in the bank, and 
give an Opportunity of capture on exit? 
What, if any, devices could be estab- 
lished in the bank such as automatic 
trap doors, or electric currents which, 
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without endangering customers in the 
ordinary run of business, might be 
worked in such times to injure the thief 
or impede his progress? In view of the 
constant repetition of daylight robber- 
ies of banks in different parts of the 
country and the existence of a lawless 
and unscrupulous class who take big 
risks, the subject of more adequate pre- 
vention and protection is pertinent for 
present consideration, and calls for the 
exercise of the inventive genius 
Americans. 

We append another late account of a 
successful bank robbery published No- 
vember zgth. In this instance, the at- 
tack was made at night. 


of 


LIBERTY, Mo., Nov. 28.—Four expert cracksmen 
with dynamite cracked the big safe of the First Na- 
tional Bank Sunday night and secured a sum vari- 
ously estimated at from $11,000 to $15,000. 

The burglars were scared away before they had 
completed their work, and did not get intothe reserve 
vault of the safe, in which was $10,000 more, princi- 
pally in gold. They had dynamite and a fuse at- 
tached to this, but for some unknown reason fled with- 
out touching it off. 

The burglars entered the bank by means of skeleton 
keys, which had opened the back door, and another 
leading to the room in which was the vault. They 
then drilled hoies through the outer door of the vault, 
and with a charge of powder blew out the time-lock, 
which had been set toopen yesterday morning. In- 
side there was a steel door to the burglar-proof com- 
partment. They used dynamite to effect an entrance 
through this. They must have used a terrific charge, 
for the heavy steel door was so completely blown to 
pieces that not even a good-sized piece of it had been 
found. 

Leaving the bank the burglars went to the house of 
J. S. Steele, and stole a carriage and a team of horses, 
with which they made their escape. 


This account will probably astonish 
some of the safe manufacturers, for it 
shows that a so-called ‘‘ burglar-proof” 
safe, with a ‘‘time-lock,’”’ may be suc- 
cessfully proved by burglars to be other 
than its name implies. 





THE BANKING LAW JOURNAL. 


THE LICENSING AND TAXATION OF BANKS. 


vo has long been a sensitive 

subject with the banker, who un- 
der varying state and municipal systems 
has had, on frequent occasion in many 
localities, just ground for complaint of in- 
equality and discrimination. But apart 
from the question of taxation proper— 
that is, the uniform rate on property for 
purposes of revenue—it is important to 
be noted that it rests within the discre- 
tion of the legislature of any state, un- 
less prohibited by constitutional law, to 
declare the banking business a subject 
for license, and to authorize the imposi- 
tion and collection of license fees or 
taxes, in addition to regular revenue 
In a recent decision of the 
the 


power of a state legislature to declare 


payments. 
supreme court of Pennsylvania,* 


the banking business a subject for li- 
cense, and to authorize the imposition 
by a municipality of a license fee upon 
banks and bankers, is declared to be, 
when exercised in good faith, outside 
the jurisdiction of the courts. In theory, 
a license fee is for the purpose of regu- 
lation merely, while a tax is for the pur- 
pose of revenue, and the twoare thus dis- 
tinguished, but in practice, license charges 
are frequently authorized and imposed 
solely with a view of raising revenue. In 
either case, whether imposed for ‘‘regu- 
lation” or ‘‘revenue,” the legislative 
discretion in authorizing them, in addi- 
tion to regular taxation, is not question- 
ed by the courts. 

In several of the states, the policy of 
authorizing license charges upon banks 
and bankers has been adopted. A state- 
ment of the reasons and policy underly- 


See p. 436 this number. 


ing their imposition upon particular 
lines of business, including banks, is 
given in the language of Judge Willard, 
of the South Carolina supreme court in 
State v. Columbia (6 Rich. S.C 1). He 
says: 

‘**Strictly speaking, a license of a 
trade or calling by a municipal corpora- 
tion is referable to the police power 
possessed by such bodies, and implies 
authority to prohibit the exercise of 
such business, except upon conditions 
having reference to some end of police 
regulation. In its simplest form of ex- 
ercise, as Where employed solely for the 
purpose of regulating avocations of a 
class tending to disturb public order, 
health or morality, it is a power totally 
distinct from that of imposing taxes for 
the purpose of raising revenue. 

It has, however, been long employed 
for the purpose of imposing on a class 
of avocations to which the exercise of 
that power particularly relates, embrac- 
ing places of public entertainment and 
amusement, taxation for the purpose of 
revenue of an extraordinary character, 
based upon the idea that avocations of 
that class should contribute specially to 
the support of the government in excess 
of the burdens borne by the productive 
industries In this way, 1t became one 
of the customary modes of raising reve- 
nue. The extension of this mode of 
raising revenue beyond the sphere of 
avocations to which the power of police 
regulation properly related, where cir- 
cumstances of a peculiar nature rendered 
it requisite that each particular avoca- 
tion should have its own rate of taxa- 
tion, was natural where taxation had 
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divided itself into two methods, the one 
embracing those subjects of taxation 
that are capable of being reached by 
means of an uniform rate, and the other 
such as could be treated in no other 
way than by subdivision into distinct 
classes and imposing a separate rate on 
each of such classes.” 

In the case in which this language 
was used, the city ordinance of Colum- 
bia prescribed rates for licenses as fol- 
lows: Astrologers, $100; apothecaries, 
$25; architects, $25; auctioneers, $100; 
attorneys, $25; banksand bankers, $200, 
etc The banks objected to paying the 
license fee. The court declared the 
charge to be a tax for revenue, held that 
the city had been given power to enforce 
it; that the tax was not in conflict with 
the provisions of the constitution re- 
quiring taxation to be ‘uniform with 
respect to persons and property; and 
that it was not unreasonable within the 
sense of the legislative authorization to 
impose a ‘‘reasonable charge or tax.” 

A Louisiana case + illustrates the im- 
position of such a license tax on banks 
in that state, in addition to the regular 
taxation upon the bank’s property, as 
represented by its shares, for purposes 
of revenue. The amended charter of 
New Orleans (1870) empowered the 
city council to levy an equal and uni- 
form tax on all property, real and per- 
sonal, and to levy a license tax upon all 
persons pursuing any trade, profession 
or calling ‘‘and said license tax shall not 
be construed to be a tax on property.” 
The city ordinance imposed on the bank 
a license tax of $1,000, The court said: 
**The distinction is plainly drawn be- 
tween the license tax and the tax on 
property. The tax on property is ad 
valorem, at a fixed rate per cent.; the 





+New Orleans v, Louisiana Savings Bank, 31 La. 
Ann. 637. 
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license tax is levied by classes, at'a'fixed 
sum on all who fall within each class. 
respectively. When the word ‘tax’ or 
‘taxation’ is used without prefix or 
qualification in revenue Jaws, an imposi- 
tion on property in general is implied; 
and the burden on professions and call- 
ings is usually expressed by the phrase 
‘license tax’.” And it is shown that 
while the bank’s capital would be taxed as 
the individual property of its stockhold- 
ers, the bank itself was subject to the 
payment of the license tax imposed. 

In the Pennsylvania case which is pub- 
lished in this number, the bank is held ob- 
liged to pay a license charge for certain 
years imposed under legislative authority 
by the municipality as a police regulation, 
and not as a tax for revenue. For later 
years, however, the bank escapes pay- 
ment because the license law was chang- 
ed in 1889 and enacted in such language 
as to constitute a tax for revenue, and 
from this the bank is held exempt by 
reason of certain provisions of the reve- 
nue law exempting banks from othe 
taxation. 

The cases we have cited are sufficient 
to illustrate to bankers the power of 
legislatures to subject their business to 
the payment of license charges whether 
as ‘tax’ or for ‘‘ regulation” imposed 
under municipal ordinances; and the 
occasional exercise of the legislative dis- 
cretion in granting to municipalities the 
Muni- 
cipalities, themselves, have no inherent 
power to tax or license, the power must 
be conferred, and in many cases of 
statutory grants it may be a question 
for judicial construction as to the nature 
and extent of powers conferred. 

In conclusion, it may be noted that 
the legislative power to authorize taxes 
or charges upon banks by way of license 
is limited to private bankers or state 


power to impose such licenses. 


Lo eg ae er eens 
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corporations, and that no such licenes 
can be exacted from a national bank. 
This has been expressly held in several 
cases. In City of Carthage v. First Na- 
tional Bank of Carthage, 71 Mo., 508, the 
city complained against the bank that 
it carried on ‘‘the business of banking 
within the corporate limits of said city 
without having first obtained a license 
from said city of Carthage as a banker, 
contrary to the provisions” of the city 
ordinance, which required a license from 
national as well as other banks, The 
city court gave a judgment of $100 
against the bank. The supreme court 
of Missouri reversed the judgment. It 
said: ‘** The state can only impose such 
a tax upon these national banking cor- 
porations as is authorized in the act of 
Congress creating them, and said act 
only authorizes a tax on the shares in 
such bank and not upon its capital stock. 
Such banks derive their authority to do 
business in the states by virtue of a 
United States statute which is supreme, 
It therefore follows that the right of de- 
fendant to conduct its business as a 
banking institution is in no way de- 
pendent on a license to be obtained 
either from the state or any of its muni- 


BILL was introduced in the Geor- 

gia legislature on November 18th, 
by Mr. Calvin, of Richmond county, 
*‘to authorize and provide for the pre- 
paration and issuance to the banks and 
banking associations of this state of 
circulating notes; to fully protect the 
same, and for other purposes, to take 
effect after official advice of the repeal 
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cipalities.” 

Another case is ational Bank of 
Chattanooga v. Mayor, 9 Heisk., 814. 
The charter of the city of Chattanooga 
authorized the city to levy and collect 
privilege taxes on various occupations, 
including ‘‘ banks and banking.” The 
court said: 

‘** By this enactment the occupation of 
banking is forbidden, except upon 
license issued, and then it becomes a 
privilege and subject to taxation. * * 
We think it manifest that it was not the 
intention of the legislature to subject the 
nationai banks to taxation for the exer- 
cise of the privilege. To constitute a 
privilege, the occupation or business 
transactions must be such that the leg- 
islature could forbid it to be pursued or 
done, and which could only be pursued 
or done under a license issued by the 
authority of the state. The national 
banks are authorized to pursue their 
banking business by virtue of act of 
Congress. As the legislature has no 
power to prohibit the exercise of the 
privilege so conferred by Congress, it 
would seem clear that it was notin their 
contemplation to include national banks 
among the privileges to be taxed.” 


of the ten per cent. tax.”” This on the 
supposition that the incoming congress 
and executive will unite in a measure 
repealing the ten per cent. tax on state 
bank circulation, without any qualifica- 
tion upon the power of the states to 
charter banks of circulation. Following 
is a summary of the proposed enact- 
ment: 
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1. The governor, the treasurer and 
the comptroller-general of the state are 
constituted a commission authorized 
and required to cause to be printed and 
engraved such quantity of circulating 
notes, in blank, of denominations not 
greater than one thousand dollars nor 
less than one dollar, as they may deem 
necessary. 

2. These notes first numbered, regis- 
tered and countersigned by the comp- 
troller general, are to be issued to any 
bank in an amount not less than fifty 
thousand dollars or more than 75 per 
cent. of its capital, upon said bank de 
positing with the treasurer of the state, 
Georgia state bonds, United States 
bonds, or Georgia municipal bonds, to 
an amount equal to the amount of cir- 
culating notes for which they apply. 

3. If any bank receiving such notes re- 
fuses or delays payment in gold, silver 
or lawful money of the United States of 


any such note put into circulation by it 
and presented for payment in the usual 
hours of business, it shall pay damage 
to the holder of such note at the rate of 
24 per cent. per annum during the ve- 
riod of delay, and the holder may cause 


said notes to be protested. Upon re- 
ceipt of notice of protest, the commis- 
sioners shall notify the bank, and if it 
neglects to redeem the same in gold or 
silver or lawful money for ten davs after 
such notice, the commissioners shall 
proceed to redeem all the circulating 
notes of such bank out of the trust funds 
in the hands of the state treasurer. 

4. The plates, dies and material for 
printing the circulating notes are to re- 
main in the custody of the comptroller- 
general, under the control and direction 
of the commissioners. The banks to pay 
the expense incident to the preparation 
of these plates, etc. 

. 5. It is made unlawful for the comp- 


THE BANKING LAW JOURNAL. 


troller-general to countersign such au- 
thorized circulating notes for any bank, 
to an amountin excess of the amount of 
bonds deposited by such banks to secure 
said notes. If the comptroller violates 
the provisions of this section, he shall be 
punished by a fine not less than five 
thousand dollars, or imprisonment for 
not less than five years, or both, in the 
discretion of the court. 

6. These notes, before being put into 
circulation by a bank, shall be signed 
by the president or vice-president and 
the cashier of said bank. And it is pro- 
vided that any bank, which shall lend or 
place any of these circulating notes with 
an agreement or understanding that they 
shall not be put into immediate and un- 
restricted circulation, or shall not be 
returned to said bank within a limited 
time, shall forfeit a sum not exceeding 
one-half, nor less than one-fourth of the 
amount so loaned or placed. 

7. Any bank may, at any time, return 
any portion of its circulating notes to its 
commissioners, and said notes shall, in 
the presence of the commissioner and 
the cashier, or the directors of the bank, 
be forthwith destroyed, and a certificate 
showing the facts entered upon the 
proper books in the comptroller’s office. 
Thereupon, bonds deposited by said 
bank shall be surrendered to the amount 
of the notes surrendered and destroyed 
When a bank redeems and returns two: 
the commissioners go per cent. of the 
circulating notes, and deposits to the 
credit of the commissioners, in a bank 
of their choice, money equal to the un 
redeemed circulating notes of said bank, 
the treasurer, through the commission 
ers, shall give up all the securities de- 
posited by said bank, 

8. Banks are limited in the issue «f 
notes in denomination under five dollars 
to an amuunt not exceeding one-fourth 
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of their capital stock actually paid in. 
g. The shareholders in banks, taking 
advantage of this act, in addition to lia- 
bilities already imposed by the laws of 
this state, are made liable to the full 
amount of their shares for such notes, 
Stockholders having a reason to be- 
lieve that a bank is about to stop pay- 
ment or surrender its franchises, cannot 
avoid this liability. 


BANKERS’ 





Se sninaphae are some of the opin- 
ions expressed by bankers and 
statesmen upon the proposition of Mr. 
Alfred de Rothschild, that the powers 
engaged in the Conference should form 
an association having for its object the 
collective purchase annually of £5,000,- 
ooo of silver, this to continue for a max- 
imum period of five years, under the ex- 
press condition that the government of 
the United States should continue its 
monthly purchase of silver, similar to 
the purchases heretofore made by said 
government, equal to about 54,000,000 
ounces of silver. Also that the collect- 
ive purchases of the powers should be 
suspended, if in the course of the said 
five years silver should reach the price 
of 43d. an ounce, the result desired 
being to consider how to obtain that 
rate. 

J. Edward Simmons, President of the 
Fourth National Bank, said that he did 
not regard the proposition as solving 
the big problem. According to the out- 
lines of the plan given, in the dispatches 
the arrangement could not be a fair one 
so far as the United States was con- 
cerned, for it would involve annual pur- 
chases of 30,000,000 ounces of silver by 
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OPINIONS ON THE ROTHSCHILD PROPOSAL. 
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10. The provisions of this act shalk 
become operative as soon as practicable 
after the receipt by the governor of the 


state of official information, that the 
provisions of the act of the federal con- 
gress, approved March 3, 1865, which 
levies a tax of 10 per cent. per annum 
on the circulation of all banks, char- 
tered under state laws, has been re- 
pealed. 





European nations and 
ounces by this government. 
this country would be bound to continue 
as a buyer if silver went up to 43d. an 
ounce while Europe would be released 


of 54,000.0ce 
Besides, 


at that point. The de Rothschild prop- 
osition might, however, lead to some- 
thing better in the end. 

Henry Clews, of Henry Clews & Co., 
thought that the English delegate had 
not submitted his plan without a con- 
ference with the officers of his govern- 
ment, although Great Britain, of course, 
was not bound to any plan whatever. 
European purchases of silver would 
tend to a more extended use of the 
metal and might be regarded as a con- 
cession to the silver policy of the United 
States. Mr. Clews held that the con. 
ference showed that Europe, and espec 
ially England, was coming to see that if 
the whole burden of the silver of the 
world was to be borne by the United 
States, this country might be forced 
into a more active part in the struggle 
for gold now going on abroad. If need 
be, this government could easily dispose 
of $100,000,000 worth of its bonds for 
gold in England. 

Of a plan to establish a gold standard 
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in India, Mr. Clews said: ‘‘ India now 
purchases $44,000,000 of silver annually. 
This is about one-quarter of the product 
of the world, which is $183,000,000. 
These forty-four millions annually would 
be dumped on Europe and the United 
States after India adopted the gold 
standard. This policy would make gold 
still comparatively more scarce and tend 
to cheapen silver independent of the 
$44,000,000 of that metal annually with- 
drawn from India. Thus the Indian 
Empire would soon find itself hampered 
for a circulating medium, panics would 
ensue and then blame would be thrown 
upon Great Britain, whose arch enemies, 
especially Russia, are watching every 
chance to foment discontent and sow the 
seeds of insurrection in the regions 
south of the Himalayas.” 

Leopold Zimmermann, of Zimmer- 
mann & Forshay, bullion dealers, be- 
lieved that the plan proposed at Brus- 
sels would be decidedly unfair to this 
country. It would give Europe all the 
advantage. The conference had its 


value as a starter, however, and a more 
generous plan than that proposed could 
be looked for eventually. 

George G. Williams, President of the 
Chemical National Bank, said that the 
plan had its advantages as a temporary 
arrangement, although it would seem 
absurd as a permanent one. It would 
at least end the present situation, in 
which the United States bought 5 4,000, - 
ooo ounces of silver a year, and Europe 
none at all. The condition of affairs 
in India would tend to stir England to 
action of some sort upon the silver 
question. 

President John A. Stewart of the 
United States Trust Company thought 
there was no advantage in the plan, 
which could only add to the present 
fictitious demand for silver. He be- 
lieved that England would not agree to 
the scheme. Europe was not likely to 
help this country out of its trouble after 
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having had the advantage of the United 
States so long, However, the confer- 
ence was not likely to do any harm and 
might do good. 

Vice President W. H. Porter of the 
Chase National Bank regarded the plan 
as a stand-off. It was encouraging, 
though, to find England willing to do 
anything at all. The Sherman law was 
a menace to the nation’s finances, but 
silver had to have a place as a money 
metal and European purchases would 
tend to defer and perhaps prevent seri- 
ous consequences in this country. He 
looked upon the conference as the be- 
ginning of a better mutual understand- 
ing among nations as to the use of silver. 

Congressman Bland says. ‘‘ Roths- 
child’s proposition, if accepted, will 
make a horrible butchery of the silver 
question. His plan seems to contem- 
plate keeping silver at its present price 
instead of restoring it, as he proposes 
suspension of all purchases when it hap- 
pens to go above 43d. an ounce. That 
will be the means of practically demon- 
etizing silver, by permanently fixing 
that ratio and preventing it ever rising 
above it. If we adopted that ratio it 
would demonetize $400,000,000 of our 
silver money, which would have to be 
recoined at a loss of $100,000,000. Not 
only that, but it is the demonetization 
of all the output of the mines in the 
future. Ido not think it will receive 
any serious consideration here.” 

J. Howard Cowperthwait: ‘‘ The de 
Rothschild proposition is so intensely 
English and selfish as to be ludicrous, 
but the conference itself is ill-timed, for 
we Cannot expect to be treated as p)ds- 
sessors of common sense until we show 
it by repealing the silver law. 

‘*In my opinion we shall be obliged 
to stop the buying of silver, and per- 
haps to begin the selling of silver, be- 
fore England will fully realize that we 
can take care of ourselves and that she 
must look out for India.” 
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THE NATIONAL PARK BANK OF NEW YORK. 





N the conduct of banking, confidence 
is an essential element. Discount 
accommodations to customers are largely 
based upon confidence in the integrity 
of borrowers and their ability to make 
re-payment, and reciprocally, the bank 
on its part, must possess the confidence 
of its depositors and correspondents in 
order to be intrusted with deposited 
funds and items for collection. The size 
of a bank’s deposits, therefore, in any 
community where more than one bank 
of deposit exists, measures, to a large 
extent, the degree of trust and confidence 
reposed in the institution by the outside 
public, and large deposits, in proportion 
to capital,are a source of pride and grat- 
ification toevery bank official. There is 
one bank in the country which stands 
pre-eminent in this respect, having for 
some time had the distinction of holding 
larger aggregate deposits than any other 
bank in the United States. Maintaining 
an average balance on deposit in the 
present year of over $33,000,000, about 
equally divided between mercantile and 
bank customers, the National Park Bank 
of New York stands out a central figure 
in the firmament of American banks, 
and as such, its history and present con- 
dition may be profitably reviewed. 

The name of this bank recalls to for- 
mer generations of New Yorkers, the 
park which surrounds the City Hall. 
Established in 1856, under state charter, 
the first situs of the bank was at the 
corner of Beekman street and Theatre 
alley, where ‘‘ Temple Court” now 
stands. Ten years later, in 1866, the 
premises 214 and 216 Broadway opposite 
old St. Paul’s, were purchased, and the 
dignified marble structure erected, which 


now constitutes the bank’s home. This 
site had been at one time occupied by 
the Chemical Bank. In 1865, the bank 
became a national association, and it 
still operates under national charter. 
The capital of the Park Bank upon its 
organization was fixed at $2,000,000, and 
it has always remained at that figure. 
During its thirty-six years of existence, 
a surplus, from earnings, has been grad- 
ually accumulated, which now largely 
exceeds the original capital. In addi- 
tion, dividends ranging from eight to 
fourteen per cent. per annum have been 
regularly declared and paid. Let us 
glance at the bank’s dividend record. 
In 1856, the first year that the bank was 
organized, a dividend of eight per 
cent, was paid on the capital of $2,000, - 
ooo. This continued to be the rate up 
to the year 1866, when it was increased 
to fourteen per cent. In 1871, the rate 
was ten per cent.; in 1872, twelve per 
cent., and at the present time it is ten 
per cent. on the capital of two millions. 
A better idea of the magnitude 
of the bank’s dividend payments 
to stockholders may be _ obtained 
when it is stated that the total 
amount of dividends paid since the in- 
stitution hus been a national bank— 
that is from 1865 to the present time— 
aggregates the enormous sum of $5,- 
900,000, or a yield to each share of stock 
during this period of three times the 
original investment, not including the 
dividends paid during the nine preced- 
ing years, while the institution was a 
state bank. But this enormous sum 
paid out in dividends, did not exhaust 
the earnings. We have yet, in contem- 
plating the prosperity of this institution, 
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to note the growth and present propor- 
tions of its surplus. In 1871, the sur- 
plus fund was $1,400,000. Ten years 
later, in 1881, it was $2,000,000, equal- 
ling the capital, and now, in 1892, it has 
reached $2,500,000, with undivided 
profits $480,000, or 
000, 000. 

In these figures, we have an illustra- 
tion of earning capacity which is simply 
marvelous. In a business life of thirty- 
six years, more than $6,000,000 paid in 
dividends, and $3,000,000 more added 
to surplus, on an original investment of 
$2,000,000, while the capital remains 
intact. In other words, a total earning 
during this period of $9,000,000, or four 
and one-half times the amount invested, 
constituting an accumulation of profit 
equal to the capital, every eight years; 
two-thirds of which, we have seen, has 
been paid over to stockholders, and the 
remaining third retained as surplus. 

The successful record and present 
prosperity of the National Park Bank 
is all due to experienced, energetic and 
conservative management. Its organi- 
zation is perfect, and it has exceptional 
facilities for the transaction of every 
class of banking business. It is unusu- 
ally well equipped both in directorial 
and executive branches. Its directors 
are all men of prominence and high 
standing. The board consists of Arthur 
Leary, Eugene Kelly, Ebenezer K. 
Wright, Joseph T. Moore, Stuyvesant 
Fish, George S. Hart, Charles Stern- 
bach, Charles Scribner, Edwin C. Hoyt, 
Edward A. Poor, W. Rockwell Potts, 
August Belmont, Richard Delafield, 
Francis R. Appleton and John Jacob 
Astor. 

Ebenezer K. Wright, the president, 
came into the bank in March, 1859, 
three years after its organization, as 
teller’s assistant. He was made paying 


practically $3,- 
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teller in 1866, elected cashier in Sep- 
tember, 1876, director in 1878, second 
vice-president in May, 1888, vice-presi- 
dent in November, 1888, and became 
president, June 20, 1890. 

The vice-president, Arthur Leary, is 
the senior director, and the only remain- 
ing charter member of the original board. 

The cashier, George S. Hickok, and 
the assistant cashier, Edward J. Bald- 
win, have each a record of many years’ 
service in the bank. 

The executive heads of the bank are 
aided, in the various departments, by 
125 employees, the largest number en- 
gaged in any New York banking insti- 
tution. 

The circulation record of the National 
Park Bank may be briefly told. Under 
its charter as a state bank it issued about 
$200,000, and under the national bank 
act it had out for a time $500,000, but 
the bank’s circulation has been all called 
in, and it now has no outstanding cur- 
rency, either state or national. 

Recurring to the subject of the bank’s 
deposits which, as we have seen, are 
unparalleled in amount by any other 
institution in the country, we find that 
in 1883 they had already mounted up 
to $28,548,000; in 1889 they had reached 
$29, 166,000,and during the present year, 
1892, they have ranged from and beyond 
$30,000,000, changing in aggregate, of 
course, at different periods of the year 
in conformity to greater or lesser de- 
mand. The high-water mark of the 
bank’s deposits is $43,940,000, and this 
stupendous figure was reached February 
23d of the present year. 

Such a showing indicates that;,the 
highest possible confidence is reposed 
in this institution, a confidence which is 
not only local, nor even national, but 
world-wide, for the banking connections 
of the National Park Bank are not con- 





THE BANKING 


fined to the hundreds of banks through- 
out this country for whom it is corres- 
pondent, but the institution is also the 
New York agent and depository of a 
number of banks in Canada, Mexico 
and other fureign countries. 

To make this sketch complete, a word 
should be added respecting the vaults 
of the bank. Its specie vault is one of 
the strongest in the world and contains 
from $10,000,000 to $15,000,000 in 
specie and notes. This vault after in- 
spection by an official of the New York 
sub-treasury was declared to be equally 
as strong asthe treasury vault in New 
York, and stronger than any in Wash- 
ington, 

Beneath the banking room, is a great 
safe-deposit vault, the entrance to which 
is through the bank, and which is con- 
ducted as one of its departments. This 
vault offers unrivalled advantages to 
the owners of bonds, securities and 


other valuables, for safe-keeping, the 
deposited property being absolutely safe, 
subject to their own control, and readily 
and privately accessible. 
The floor of this vault 


is of solid 
masonry, twenty-seven feet thick. The 
walls are built of massive granite blocks 
weighing nearly two tons each, and 
doweled together; the ceiling is of iron 
and steel, in alternate layers, weighing 
over forty tous. The entrances are se- 
cured by immense double doors, of 
burglar-proof material, fastened with 
register locks of 227,000,000 changes, 
and further protected by time locks, 
which effectually prevent any person 
from opening the doors out of business 
hours. 

Special watchmen within and without 
the building constantly guard, day and 
night, the exterior of the vault; and a 
policeman is always on ditty at the en- 
trance gate. The access to the vault is 
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out of view, in the interior of the build- 
ing and directly from the banking room, 
thus avoiding the publicity and hazard 
of a street entrance and exit upon busi- 
ness of this description. 

The vault is supplied with several 
hundred iron safes of varying dimen- 
sions, fitted with locks of the most im- 
proved construction, each differing from 
all the others in the keys or combina- 
tions by which they are opened, and 
which are not known except to the 
holders. These safes are rented to ap- 
proved tenants at fixed rates for each, 
ranging from $15 to $200 per annum. 
Spacious, well-lighted apartments are 
attached, fitted with desks, for the ac- 
commodation of customers, where indi- 
viduals and committees can examine 
securities, detach coupons and arrange 
papers at their leisure without inter- 
ruption or annoying supervision. Ladies 
find these arrangements very desirable, 
a number of the rooms being designed 
especially for their use. 

We have descended pretty far in de- 
scribing this wonderful structure, but 
have not yet quite reached the bottom 
of the subject. Connected with the 
erection of the bank’s building in 1865 
is quite an interesting fact respecting its 
foundations. When the excavations 
were made, tide-water was reached, and 
it became necessary to lay the founda- 
tions in a current that ebbed and flowed. 
Several timid stockholders, fearful that 
the edifice would be insecure upon such 
a foundation, were dissatisfied, and 
thereupon sold out their holdings. But 
time has proved that their fears were 
groundless, and the massive blocks and 
pillars upon which the bank’s marble 
structure rests, bid fair to resist the 
ravages of water, fire and flood for cen- 
turies to come, and to be only less en- 
during than that other great foundation 
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underlying the bank’s prosperity, which 
has for its own resting place, firm lodg- 
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ment in the hearts of men the world over 
—Confidence. 


THE STATUS OF NEW YORK UPON THE BANKER’S RIGHT OF 
SET-OFF AGAINST INSOLVENT DEPOSITOR. 





WHEN in the course of business a 
man arrives at that unhappy state 
wherein his assets are insufficient to pay 
all his debts in full, he is said to be in- 
solvent, and the usual course in such 
cases is to turn everything over to an 
assignee for the benefit of his creditors. 
Creditors of an insolvent may be of two 
classes, secured and unsecured. If the 
creditor is fully secured by pledge of 
collateral or otherwise, the insolvency 
of his debtor does not affect him, From 
the security he derives full payment. 
The unsecured creditor, on the other 
hand (unless legally given some preter- 
ence in the assignment) only comes in 
for a proportionate division with all the 
other unsecured creditors, and suffers 
loss to a greater or less extent, measured 
by the value of the assets and the amount 
of demands against them. 
Now it frequently happens that when 
a man fails, there number among his 
creditors one or more who are, at the 
same time, indebted to him, and who 
naturally seek to set off the amount of 
their debt against the amount of his ob- 
ligation, for if this can be done, the re- 
sult is full payment of the obligation, to 
the extent of the amount due the insol- 
vent. In other words, in his own debt the 
creditor has a security applicable to the 


debt of the insolvent, and to this extent, 
isasecured creditor. In general, it may 
be said, the creditor is accorded this 
relief when the insolvent’s obligation is 
matured at the time of the failure; and 
this is true, whether the creditor’s debt 
is, or is not, matured; for even if his 
own debt is not yet due, the courts nev- 
ertheless recognize, in such a case, his 
right to treat it as due, if he so choose. 
But when the insolvent’s debt is not ma- 
tured at the time of the failure, there is 
more difficulty and conflict in the decis- 
ions respecting the creditor’s right of 
set off. In many states, the courts allow 
a creditor to set off his due debt against 
the insolvent’s unmatured obligation; in 
a few the right of set off is denied, and 
the creditor must make full payment of 
his own debt, receiving in return, upon 
the insolvent’s obligation waich he holds, 
his proportionate dividend only. 

The law in each state upon this point 
is of practical importance to bankers, 
for all banks are the debtors of their 
depositors for balance of general account, 
and frequently, in case of his failure, 
they hold his unmatured obligation 
which they have discounted, without 
special security. Can they, in such 
event, hold the deposit to set off against 
the obligation, or must they surrender 
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it to the assignee, for payment of the 
insolvent’s obligation, and join the ranks 
of the unsecured unfortunates? The 
Status of many states upon this subject 
has recently been published for the 
benefit of bankers, That of New York 
must be re-stated, in view of a decision 
rendered in October by the New York 
court of appeais,* overruling the appel- 
late branch of the supreme court of the 
state, and announcing a rule in conform- 
ity with earlier cases, but contrary to 
the trend of later decisions in the state 
and contrary, we believe, to the general 
understanding of the banking and com- 
mercial community. 

No time will be spent in tracing the 
past oscillations of the New York courts. 
Fera v. Wickham states the present law 
upon this subject in positive and unmis- 
takable language. 

** The right of set-off must attach at the 
time of the making of the assignment. It 
cannot arise afterwards, for the reason that 
the claim in favor of the estate has passed to 
the assignee, and to allow a set-off would be 
to the prejudice of other creditors. I think 
the principle to which we should adhere ts 
this: When a party asks to have set-off 
against a demand upon him, held by an as- 
signee for the benefit of creditors, a claim 
against the insolvent estate, it will be allowed 
provided his was a claim upon the estate, due 
when the assignment was made, upon the 


*Fera v. Wickham; published elsewhere in this 
JOURNAL. 
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ground that by reason of the existence of 
cross demands at the time of the assignment, 
which were due (or might have been due at 
the creditor's election) an equitable adjust. 
ment by set-off is made without interfering 
with the equities of others, But after the 
estate has passed to an assignee, upon a trust 
to hold for and to distribute among creditors, 
the former and natural equity disappears in 
supertor equities vesting in the general body 
of creditors. They are then interested in 
having equality of distribution and tf a cred- 
itor who, when the assignment was made, 
had no right to any offset, may be allowed it 
afterwards, he gains a preference.” 

This plainly announces the doctrine 
that a creditor, holding an insolvent’s 
unmatured obligation, cannot set it off 
against his debt to the insolvent estate. 
If the insolvent’s obligation is not ma- 
tured at the time he assigns, the credit- 
or’s right of set-off is lost. It is not 
proposed to discuss the sufficiency of the 
reasons underlying this rule, but simply 
to note its existence, and that in its ap- 
plication, banks, as well as other credit- 
ors, must necessarily be included. 

Whether apart from ‘‘ set off”’ an ex- 
press agreement, giving the bank a lien 
upon any balance of account existing at 
the time of the depositor’s insolvency, 
would be valid, effectual against an as- 
signee, and not in fraud of holders of 
outstanding drafts, is an interesting 
question. In this connection, consult 
Coats v. Donnell, 94 N. Y. 168. 
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CURRENT LEGAL DECISIONS. 


puis department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences theydisclose are likewise worthy thecareful attention and study of the merchant, 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 





OBLIGATION OF PENNSYLVANIA BANKS TO PAY LICENSE FEES. 


Supreme Court of Pennsylvania, October 31, 1892. 





City or Om City v. Or City Trust Company. 


This decision should be read with interest by every banker in Pennsylvania. In addition to 
the ordinary taxes which banks are compelled to pay for purposes of revenue, it is declared within 
the power of the legislature, in its discretion, to bring the business of banking within the domain 
of police regulation and license, and to authorize the collection of license fees, as distinguished 
trom, and additional to, taxation for revenue purposes. While the power is thus recognized, the 
change by the law of 1889 in the provisions of the previous license law is held by the court to give 
the prescribed license charges upon banks, the character of a tax for revenue; and having such 
character they cannot be collected from any bank after that year, as the tax laws of the state of 
1885 and 1889, exempt banks from other taxation. 





1. Whether banks are proper subjects for the impos- 
ition of a license under police regulations is a matter 
for legislative determination. 

2. The good faith and reasonableness of a charge 
against banks imposed by a city ordinance under a 
law authorizing the licensing of banks, being conceded, 
it will be presumed to be a license as it purports to be, 
and not a tax for revenue. 

3. Act June 30, 1885, § 3, (P. L. 193,) provides that the 
shares, capital and profits of any bank electing to pay 
to the state a tax of a certain amount shall be exempt 
from all other taxation, under the laws of the state, 
does not exempt banks froma license under the police 
power. 

4. But under Act May 23, 1889, (P. L, 277,) art. 5. §3, 
cl. 4, authorizing cities to levy and collect, for “general 
revenue purposes, a license tax ’’ on banks, the charge 
is a tax, within the exemption of the act of June 30 
1885, of “all other taxation under the laws of this com- 
monwealth;” or at least within the exemption of June 
1, 1889, (P. L. 433,) sec. 25, “ from local taxation, under 
the laws of this commonwealth.” 


Appeal from court of common pleas, 
Venango county; C. E. Tay or, Judge. 

Action by city of Oil City against the 
Oil City Trust Cempany for license fees 
imposed under an ordinance. Judg- 
ment for plaintiff, and defendant ap- 
peals. Modified. 


MiTcHELL, J. The learned judge 
rightly held that the test of the charge 
in controversy was whether it was a li- 
cense fee under the police power or a 
On its face it purports 
to be a license fee on the occupation of 
banking, and though we may suppose 
it was not imposed without an eye to 
the increase of revenue, yet its good 
faith and the reasonableness of its 
amount are not questioned here, and 
the presumption therefore is that it is 
what it professes to be. /ohnson v. 
Philadelphia, 60 Pa. St. 445. The appel- 
lant argues that banks are not specially 
subjects of the police power, and, quot- 
ing Dillon on Municipal Corporations, 
(Ed. 1890), § 141, that ‘‘ laws and ordi- 
nances relating to the comfort, health, 
convenience, good order, and general 
welfare of the inhabitants are compre- 
hensively called ‘ police laws’ or ‘ regu- 
lations,’”’ asks, wherein does the regu- 


tax for revenue. 
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lation or licensing of the business of 
banking relate to the comfort, health or 
good order of the community? We are 
not required to answer this question, 
further than to say that it is a matter 
for legislative determination. Certain 
occupations, such as _ tavern-keeping, 
theatrical and kindred shows, public 
conveyances, barges, etc., were regulated 
by license in England before the settle- 
ment of Pennsylvania, and the colonists 
brought with them the idea of state 
control of such matters. Others, such 
as auctioneers, hawkers, and peddlers 
etc., were licensed by statute so early 
and so continuously in the history of 
our legislation that their appropriateness 
as subjects of license became familiar as 
part of the common law of Pennsylvania. 
Thus auctioneers were classed with 
hawkers, peddlers and petty chapmen 
in an act for regulating peddlers, ven- 
dees, etc., passed February 14, 1729-30, 
and have been subject to license regula- 
tions almost if not quite continuously 
from that date. Banks are not so ob- 
viously within the sphere of police reg- 
ulations as to be familiar to us as sub- 
jects of municipal license; yet it might 
not be any more difficult to name why 
they should be than in the case of 
auctioneers, had not familiarity with the 
licensing of the latter led us to accept it 
without question. What business or 
occupations so far affect the public wel- 
fare and good order as to require to be 
licensed, is a matter of legislative con- 
sideration and control, which, when 
exercised in good faith, is outside of the 
jurisdiction of the courts. 

The ordinance in the present contro- 
versy rests upon the authority of the 
act of May 23, 1874, § 20, cl. 4, (P. L. 
239,) which in express terms confers on 
cities of the third class power ‘‘to levy 
and collect license tax on auctioneers, 
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* * * bankers,” etc. As already said, 
the good faith of the ordinance as an 
exercise of the delegated authority, and 
the reasonableness of the amount for the 
lawful purpose, not being questioned, 
we cannot go behind the clear statutory 
grant of power. The act of June 30, 
1885, §3 (P. L. 193,) provides that, as 
to any bank electing to pay into the 
state treasury a tax of six-tenths of one 
per centum upon the par value of all its 
shares, ‘‘the shares and so much of the 
capital and profits * * * as shall 
not be invested in real estate, shall be 
exempt from all other taxation under 
the laws of this commonwealth.” The 
word ‘‘ taxation ” here is used in its or- 
dinary and proper meaning of a charge 
for the support of the state, or some of 
its subordinate municipal agencies, and 
clearly does not refer to a charge merely 
incidental to the exercise of the police 
power. The act does not, therefore, 
exempt banks from the power of cities 
to impose a license tax under the act of 
1874, and the learned judge below was 
right in so holding. 

A distinction, however, has been made 
here, to which the learned judge does 
not refer in his opinion, and to which his 
attention was probably not called. The 
judgment is for the license tax for the 
years 1886 to 1890, inclusive. As already 
said, banks are not intrinsically and ob- 
viously subjects of license under the 
police power by the common law of this 
state. They become such by statute 
only, and the license fees recovered in 
the present case rest on the authority of 
the act of 1874. But that act was sup- 
plied and repealed by the act of May 
23, 1889, (P. L. 277.) The act of 1874 
confers the taxing powers for revenue in 
clauses 1-3 § 20 (P. L. 238,) the license 
tax power in clause 4, and then, in 
the following clauses, enumerates ex- 
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pressly the most usual and important 
police powers over tippling houses, 
games and gambling houses, sanitary 
and quarantine regulations, etc. In 
this act the licensing of banks is appar- 
ently intended to be classed under police 
powers. The act of 1889, however, 
enumerates and classifies the various 
municipal powers more fully and more 
accurately. Article 5, $3, cls. 1-3, Act 
1889, follow closely the language of 
clauses 1-3 § 20, Act 1874, and clause 4, 
like that of the prior act, relates to li- 
cense taxes, but makes this important 
change in the language, ‘‘to levy and 
collect, for general revenue purposes, a 
license tax,” etc., enumerating many 
kinds of business and occupation, but 
significantly omitting shows, theatres, 
etc., included in the corresponding sec- 
tion of the act of 1874. Then follow a 
number of clauses relating also to the 
revenue, as power to borrow money, to 
fund indebtedness, rates of interest, etc., 
and it is not until clause 16 that the 
usual police powers are reached, among 
which, in clause 25, is included the 
power ‘‘to license and collect license 
tax from skating rinks, theatres,” etc. 
By the express language of clause 4, 
above referred to, the authority given to 
cities by this act to license bankers, is 
for general revenue, and, as if to em- 
phasize the change of legislative pur- 
pose, the grant is transferred from its 
previous place in the enumeration of 
police powers to a place among the 
powers of taxation for revenue. It is 
therefore unquestionably a tax in the 
general sense, and we have to consider 
whether appellant is exempted from it 
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by the acts of June 30, 1885, and June 
1, 1889. Of this there can be no doubt. 
The language of the act of 1885 (section 
3) has already been quoted. It exempts 
from ‘‘all other taxation under the laws 
of this commonwealth.” The words 
could not be broader. They apply not 
only to taxation for state, but also for 
local, purposes, and that they were in- 
tended to do so is clear from the excep- 
ception of capital, etc., ‘‘ not invested in 
real estate.”’ It is matter of public history 
that there was no state tax on real estate 
in 1885, or for many years prior, and, if 
exemption from local taxation was not 
intended, it is hardly supposable that 
the legislature would have inserted an 
entirely unnecessary and useless clause. 
But to put the matter beyond all possible 
question, Act June 1, 1889, $25 (P. L. 
433,) changes the language previously 
used, and makes the exemption ‘‘ from 
Jocal taxation, under the laws of this 
commonwealth.” 

The result, therefore, is that banks are 
only subject to license tax by municipal- 
ities by virtue of express legislative au- 
thority; that the only authority shown 
in cities of the third class since the act 
of 1889 is to license as a tax for revenue 
purposes; and that as ‘to such tax the 
appellant was exempt during the years 
1889 and 1890. The judgment must 
therefore be reversed as to these years, 
but, as the facts are all set out in the point 
reserved, we can enter the proper judg- 


ment without the delay and expense of a 
new trial. Judgment reversed, and now 


judgment entered for plaintiff below for 
the license tax for the years 1886, 1887 
and 1888; costs of this appeal to be paid 
by appellee. 
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EFFECT UPON MATURITY OF DEFAULT IN PAYMENT OF MORT- 
GAGE NOTES. 


Supreme Court of Iowa, October 25, 1892. 


NATIONAL BANK OF BATTLE CREEK v. DEAN, ef. al. 


In recent successive numbers have been published cases affording illustrations of how a bank’s 
right to enforce discounted negotiable paper as a bona-fide holder, free from equities, might be 
aftected. To occupy such vantage ground, the paper must have been acquired for value, before 
maturity, and without notice of defenses between original parties. The cases referred to all in- 
volved the questior whether, under the special circumstances, the bank had not taken the paper 
charged with notice of defects, so as to deprive it of its right to enforce free from equities. In the 
case below published, acquisition before maturity is the point involved. All bankers know that 
the purchaser of negotiable paper, after maturity, holds the same subject to any defenses which 
the payor may have; and whether the bank in the present case had acquired certain promissory 
notes before or after they matured, as determining the right of the makers to set up certain defen- 
ses against the payee in bar of payment, is the principal question at issue, Ordinarily, of course, 
the time that a note matures is an obvious, unquestioned fact. But connected with the note may 
sometimes be certain clauses or conditions, to render this fact uncertain. The case now decided 
illustrates such a situation where four negotiable promissory notes, secured by chattel mortgage, 
were given, the first maturing in about five months, and each of the others maturing a year later 
than the preceding; and the mortgage contained a condition that in case of default in payment of 
any note when due, then all the notes to be considered due and payable. Default was made in the 
first note, and the bank shortly thereafter acquired the remaining three. Were they acquired after 
matturity so as tolet in defenses? The payee, upon default and before transfer, had not elected to 
declare the other notes due. Was the fact of default sufficient to mature them, without an election? 
Would a subsequent election, after transfer, relate back to the time of default, and mature the 
notes as of that time? These are interesting questions considered and decided. They are of prac- 
tical importance to many bankers and money lenders inthe westand southwest who discount long- 
term notes, secured by mortgage, and to whom questions of maturity as affected by mortgage clauses 
and elections are necessary to be known, not only as determining whether the paper has been 
acquired after maturity, but for other reasons, as for example, the time of taking steps to hold 
indorsers liable. The record of this case, therefore, is. useful for study, and reference. A sub- 
sidiary question decided, is respecting the application of proceeds, 


1. Where a mortgage securing a series of four notes, 
payable one after the other, contained a condition 
that, upon failure to pay any part of the notes at the 
time they should become due, all of them should be 
considered due and payable, and, upon default in 
payment of the one first maturing, the others, together 
with the mortgage, were transferred, the three other 
notes did not become payable until the payee had ex- 
¢rcised his option to have them so considered, and his 
election after the transfer did not relate back to the 
time the first note became due, so as to render them 
subject to equitable defenses. 

2. The proceeds of chattels mortgaged to secure 
several notes should be applied to the payment of the 
one first falling due; Code, sec. 3325, providing that 
‘* payments secured by the same mortgage shall be 
paid off in their order.” 


Appeal from district court, Winona 


county; G. W. WakEFIELD, Judge. 
Plaintiff avers, in substance, that on 


the zoth day of July, 1889, the defend- 
ant C. H. Dean made to Nichols, Shep- 
herd & Co, four promissory notes, for 
$352,50 each, due, respectively, January 
1, 1890, 1891, 1892 and 1893; that the 
last of the series of notes was signed by 
both C. H. Dean and Silas Dean; that 
C. H. Dean gave, as security for the 
payment of the notes, a chattel mort- 
gage on a steam threshing machine 
outfit; that a condition of said mortgage 
was that, in case of a failure to pay any 
part of said notes at the time they be- 
came due, then, in that case, all of said. 
notes shall become due and payable; that 
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there had been a failure to pay the note 
due January 1, 1890; and that the first 
of said notes was assigned by Nichols, 
Shepherd & Co. to the plaintiff before 
January 1, 1890, and the other three 
on January 20, 1890, together with the 
mortgage securing the same. The an- 
swer consists of denials that the plaintiff 
is the owner of notes, that the notes 
were ever delivered to plaintiff or to the 
Nichols-Shepherd Company, and pre- 
sents a counterclaim, based on the 
wrongful suing out of an attachment in 
the case. There was a verdict and judg- 
ment for the defendants, from which the 
plaintiff appealed. 


DEFAULT IN PAYMENT INSUFFICIENT TO 
Mature Notes, Wirnout ELecrion. 
SUBSEQUENT ELECTION DOES NoT RE- 
LATE Back TO TIME OF DEFAULT. 


Grancer, J. I. An important feature 
of this case is whether or not the plain- 
tiff bank is such a good-faith purchaser 
of these notes as not to be subject to 
equities arising at their inception. It is 
beyond dispute that the first note was 
transferred, if at all, before its maturity, 
and was not paid at maturity. It is 
also beyond dispute that the other three 
notes were assigned after maturity and 
default in the payment of the first note, 
and before the commencement of this 
suit. Before the commencement of the 
suit there was no election by the holder 
to have the last three notes due, because 
of a failure to pay the first note. The 
district court instructed the jury that 
the default in the payment of the first 
note rendered the other notes due at the 
time of the default, and that they were 
subject to such defenses as they would 
be in the hands of Nichols, Shepherd & 
Co., and of this appellant complains. 
We do rot understand appellees to con- 
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tend that the mere fact of default 
payment, without election by the holder, 
would render them due, but that the 
‘* option must be declared at the time 
of the default, or as of the time of 
the default;” that is, the act by which 
the notes are rendered mature relates 
back to the time of the default, and 
hence that the maturity of the latter 
notes and the default are the same in 
point of time. No question is made as 
to the right of the holder to make the 
election at any time after default, and 
we do not determine it, but consider the 
case with that an uncontroverted ques- 
question; and, thus considered, we 
think the election does not relate back 
to the maturity of the first note, but 
that the notes mature at the time of the 
election. The reasons for such a _ hold- 
ing are quite manifest. The very fact 
that the maturity of such a note depends 
on an election, if before maturity, by its 
other terms, militates strongly against 
the thought that when the election is 
made the note matured months or years 
before, as the fact might be. The day 
before the election the note is not due; 
the day ot the election it has been due 
months or years. Again, the conse- 
quences to result to commerciai paper 
from such a holding are such as to for- 
bid it, in the absence of reasons quite 
imperative for its support. The giving 
of the instruction was error. 


APPLICATION OF MORTGAGE PROCEEDS 
UnpeErR Iowa STATUTE. 


2. April 8, 1891, the plaintiff received 
from the sale of the mortgaged property 
$286.95, and applied the same on the 
note due January 1, 1891, being the 
second of the series. The court in- 


structed the jury, as a matter of law, 
that the payment should be applied on 
the first note, maturing January 1, 1890. 
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Appellant also complains ot this, but we 
think without reason. Appellant gives 
considerable attention to the general rule 
as to payments wherein the debtor first 
has the right to make the application, 
and second, the creditor; and, where 
neither make it, the court will apply the 
payment in the interest of justice. We 
think the statute is conclusive upon this 
question. Chap. 4, tit. 20, Code, is 
‘* Of the foreclosure of mortgages,” and 
treats of both chattel and real-estate 
mortgages. Section 3324 provides: ‘‘If 
there is an overplus after satisfying the 
mortgage and costs, and if there is no 
other lien upon the property, such over- 
plus shall be paid to the mortgagor.” 
By section 3325 it is provided: ‘‘ If there 
are other liens on the property sold, or 
other payments secured by the same 
mortgage, they shall be paid off in their 
order.”’ These sections seem to be of 
general application in foreclosure pro- 
ceedings, and we can see no reason why 
they are not applicable in this case. 
These latter notes are ‘‘ other payments 
secured by the same mortgage,” and we 
think it was the right of the mortgagee 
to have the money derived from the 
mortgaged property applied in the pay- 
ment of the note due January 1, 1890. 
In this respect there was no error in the 
action of the district court. 


FINDING THAT BANK TOOK NOTES WITH 
KNOWLEDGE OF WRONGFUL DELIVERY, 


Hetp AGaINst EVIDENCE. 


3. At the foundation of several com- 
plaints in this record lies the error of 
the court in holding that the three notes 
matured alone by the default in pay- 
ment of the first note, which ruling 
opened the door for defenses available 
against Nichols, Shepherd & Co., with- 
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out proof of notice or mala fides on their 
part. Our holding on that branch of the 
case will, we think, avoid on another 
trial some of the questions argued. In 
the answer it was pleaded that the notes 
in suit were never delivered; that they 
were placed in escrow, to be delivered 
only when the threshing machine for 
which they were given should prove sat- 
isfactory, and be accepted as complying 
with the warranty; and that they ‘‘ were 
taken from escrow without compliance 
with any of the conditions, and without 
authority or right, and of all this plain- 
tiff had full knowledge.” The jury found 
specially that the notes were placed in 
escrow, and that they had never been 
delivered. The district court instructed 
the jury that if it so found, ‘‘ then the 
holder has the burden of showing that 
he purchased the same before maturity 
fora valuable consideration, and without 
knowledge of the wrongful delivery of 
the escrow.” Upon this point the jury 
also found specially against the plaintiff. 
The only evidence on this branch of the 
case that we find or are referred to is that 
of the president and cashier of the bank 
at the time of the transfer The notes 
bear the indorsement of Nichols, Shep- 
herd & Co., and the testimony of the 
witnesses show that they were taken 
for value, and without knowledge of 
any dispute as to the machinery for 
which they were given, or that any de- 
fense was claimed thereto. We must 
refrain from comments upon the evi- 
dence that might prejudice another 
trial, and we only add that this undis- 
puted testimony seems to have been 
disregarded by the jury, without any- 
thing in the record to impeach or dis- 
credit it. If such testimony can prevail 
it would seem impossible for an innocent 
holder of commercial paper to vindicate 
his title when he assumes the burden of 
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so doing. The only evidence on this 
point is for the plaintiff. The finding 
is against the plaintiff and the evidence. 


We think the district court should have 
set aside the verdict, and granted a new 
trial. Reversed. 


SET-OFF AGAINST INSOLVENT OF CLAIM NOT DUE, 


New York Court of Appeals, October 4, 1892. 


Fera v. WICKHAM ¢é al. 

This case is of great importance to bankers in New York, showing them under the principles an 
nounced, (contrary to what has generally been supposed to be the present law of the state,) that if 
a depositor becomes insolvent, owing the bank upon a note which does not mature until after the 
assignment, the fact of insolvency does not give the bank the right to hold any deposit balance in 
the insolvent’s favor, to apply against the note, but the bank must relinquish the deposit to the 
assignee, and take its dividend upon the depositor’s note, the same as any other unsecured cred- 
itor. This is contrary to the decisions in many other states, references to which have been made 
in recent issues of the JouRNAL. Having reference to this case, an article is published in the 
present JOURNAL discussing the status of New York upon the banker's right of set-off in case of a 


depositor’s insolvency. 


A person holding a claim against one who has as- 
signed for the benefit of his creditors cannot offset it 
against a demand of the insolvent estate on him, un- 
less such claim was due at the time of the assignment. 
Rothschild v. Mack, 42 Hun, 72, disapproved. yers 
v. Davis 22 N. Y. 480, followed. 


Appeal from supreme court, general 
term, first department. 

Action by Henry Fera against Daniel 
H. Wickham and others. From a judg- 
ment of the general term (15 N. Y. 
Supp. 892) affirming an order of the 
special term overruling a demurrer to 
the complaint, defendants appeal. Re- 
versed. 


Gray, J. The firm of Wickham & 
Co., having become insolvent, made a 
general assignment for the benefit of 
their creditors. On October 27, 1890, 
at the time of this assignment, the 
plaintiff held their unmatured accept- 
ance of a draft to the amount of $1,- 


390.60 for goods sold. The assignee 
became, by the assignment, the holder 
of a promissory note made by the plain- 
tiff Wickham & Co.'s order for $536.25. 
The accepted draft was payable on No- 
vember 6, 1890, plaintiff's note was 
payable on June 9, 1891. The _plain- 
tiff has brought the present action to 
secure an equitable offset of the debt 
to him from the insolvent estate as 
against the debt due by him. Upon 
the defendant’s demurrer to his com- 
plaint the courts below have held 
the relief within the power of a 
court of equity to award, and therefore 
gave the plaintiff judgment. In the 
opinions delivered at the special and 
general terms of the supreme court the 
learned justices relied upon the decis- 
ion in Rothschild v. Mack, 42 Hun, 72. 
The opinion of the general term of the 
fifth department in that case was affirmed 
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by this court as to the correctness of the 
conclusion arrived at. 415 N. Y. 1, 21 
N. E. Rep. 726. 
not decided in this court on the ground 
taken by the general term in their opin- 
ion, but solely because a cause of action 
on contract did exist in the complain- 
ant’s favor against the insolvent assignor 
at the time of the assignment. The 
learned justices below, in the present 
case, have felt themselves constrained, 
apparently, to follow the decision in the 
fifth department, inasmuch as in this 
court, in the Rothschild case, the cor- 
rectness of the general term views was 
not expressly denied. It must be con- 
ceded that the opinion of this court in 
the Rothschild case seemed to leave 
open for further discussion the question 
passed upon by the general term, name- 
ly, of the right to an equitable offset 
where, at the time of the assignment, 
the party was only contingently liable. 


It was the opinion there that the gen- 
eral rule in equity should obtain if the 
liability of the insolvent estate had be- 
come actual prior to the time of the 
maturity of the demand due to the es- 


tate. This view, however, I think to be 
untenable, if we are to be guided by the 
authority of previous decisions in this 
court, In the Rothschild case, neither 
plaintiffs’ claim on the note nor the 
assignee’s claim against thera was due 
at the time of the assignment, but be- 
cause of the fraud practiced upon the 
plaintiffs in the manner in which the 
moneys were obtained from them, it was 
held that a cause of action in assumpsit 
arose at once in their favor for the re- 
covery back of the moneys. It existed 
the moment the insolvent assignors ob- 
tained the money; and being a proper 
subject of set-off in any action which 
might have been brought by the parties 
against whom it existed, it could prop- 


But the appeal was ~ 
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erly be offset against the debt due from 
the plaintiffs to the assignee pro fanto. 
The subsequent case of Richards v 

La Tourette, 119 N. Y. 54, 23 N. E. Rep. 
531, was that of an action by the as- 
signee of an insolvent firm to foreclose a 
mortgage. The defendant demanded 
that the assignee set off in reduction of 
his indebtedness upon the mortgage the 
indebtedness due from the assignors to 
him. The particular and only question 
presented was whether, as the defend- 
ant’s debt upon the mortgage was not 
due at the time of the assignment, the 
debt owing to him from the assignors, 
and which was due at that time, could 
be equitably applied in reduction of the 
mortgage debt. The right to the setoff 
was upheld, because of theimmateriality 
of the fact that the debt owing to the 
insolvent was not due when the assign- 
ment was made. The debtor to the 
insolvent could elect to treat his debt 
as presently due, and waive any defense 
on any such ground. Where this case 
differs from the Rothschild case is that 
there was no cause of action in favor of 
the plaintiff at the time of the assign- 
ment. The question here is whether 
the plaintiff has an equitable right to an 
offset of his demand against the insolv- 
ent estate, which had not matured at the 
time of the assignment, but which did 
subsequently mature before the demand 
held by the assignee against him ma- 
tured. In the solution of this question 
we might find some embarrassment in 
endeavoring to reconcile expressions of 
opinion by the judges in the early cases; 
and, after a very careful consideration, 
I am disposed to hold that by an assign- 
ment in trust for the assignor’s creditors 
what natural equities previously existed 
become suspended by an intervention of 
the rights of other creditors. The nat- 
ural equity in offsetting cross demands, 
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which had its rise in the rules of the 
civil law; was soon adopted by the court 
of chancery, in cases where, from the 
situation of the parties, cross actions at 
law were inadequate. Hence, if one of 
the parties should become insolvent, the 
insolvency was recognized as presenting 
a case for equitable interference. But 
the rule was limited in its application to 
cases where the equitable rights of 
others were not interfered with. Thus, 
in Lindsay v. Jackson, 2 Paige, 581, the 
bill was filed to restrain the defendants 
from negotiating complainant’s notes to 
others, and for a set-off of cross de- 
mands, and the insolvency of the de- 
fendants was considered a sufficient rea- 
son for permitting an offset of their 
debt to complainant as against the 
complainant’s debt to them. But in 
Chance v. Isaacs, 5 Paige, 592, which 
was a similar action to that of Lindsay v. 
Jackson, the relief of set off was denied 
by the vice chancellor, because an as- 
signment had been made, under which 
the creditors of the insolvent party ac- 
quired an interest in the complainant’s 
notes, before his demand against the 
defendant had matured. His decree 
was affirmed. It is true that the chan- 
cellor in that case thought that the right 
of set-off would have existed, although 
the defendant’s note, upon which com- 
plainant was liable as indorser, was not 
due at the time of the assignment, if the 
complainant had held it. He regarded 
the fact that complainant did not hold 
the note at that time as precluding him 
from demanding a set-off. The remark 
referred to in the opinion in Chance v. 
/saacs does not seem to me to have been 
regarded as controlling in later cases, 
It was unnecessary to the decison there, 
and I think we must refuse to be guided 
by it. 

In Bradley v. Angel, 3 N. Y. 475, the 
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complai nants owed defendant's testator 
for goods purchased. They held his 
notes, falling due at times subsequent 
to his decease. A suit was commenced 
against them for their indebtedness to 
the estate, and they commenced this 
action to secure an offset of the testator's 
unmatured notes as against their present 
indebtedness, and to restrain the action 
at law. Judge GARDINER, in holding 
that a set-off could not be permitted, on 
the ground that the testator’s contract 
could not be changed by compelling 
payment before maturity, assigned as a 
reason that it would be to the prejudice 
of other creditors. Thus the plaintiffs 
were obliged to pay their indebtedness 
to the estate, though holding the testa- 
tor’s notes, which they were not per- 
mitted to have set off. 

In Myers v. Davis, 22 N. Y. 489, the 
action was by an assignee to recover on 
a claim against the defendants for goods 
sold to them by his assignors, At the 
time of that transaction the defendants 
were manufacturing certain wares upon 
the assignor’s order, and at the time of 
the assignment the order was yet unful- 
filled. When finished, the price exceeded 
the amount which they owed to the in- 
solvent estate. The demand against 
them, because of the term of credit on 
which the goods had been sold to them, 
did not become due until some time 
after they had filled the order of the 
assignors, and had become entitled to 
be paid. The defendants asked to have 
allowed upon what the assignee claimed 
from them the amount of the claim 
which they held against the estate in his 
hands. A set-off was refused, and Judge 
Denio, after remarking that there was 
no relation between the claims of the 
respective parties other than that which 
always exists between persons having 
reciprocal demands against each other, 


—< 
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stated the rule thus: ‘‘That when such 
claims exist in a perfect condition at the 
same time, either party may insist upon 
a set-off. So, where the one claiming a 
set-off has a demand against the other, 
presently payable, and the other party 
is insolvent, the former may claim to 
have the set-off made, though the de- 
mand of his adversary against him has 
not become payable. But if, before the 
demand of the party claiming the set-off 
becomes mature, the opposite claim has 
been assigned, whether the assignment 
carries the legal or only an equitable 
title, the right of set-off no longer ex- 
ists.” In Martin v. Kunzmuller, 37 N. 
Y. 396, the action was by an assignee to 
recover for goods sold by the assignors, 
and the defendants were not permitted 
to offset the amount of a note of the 
assignors held by them, and which ma- 
tured after the assignment. Davies, C. 
J., in his opinion in the case, held, on 
the authority ot Myers v. Davis, that 
‘the debt not matured could not be the 
subject of a set-off against the plaintiff.” 
Judge Davies, in support of his opinion, 
refers to Chance v. Jsaacs, supra, but only 
to the vice chancellor’s decision, regard- 
ing the decision of the chancellor on 
appeal as the mere affirmance of the 
decree. The point, as I take it, in the 
vice chancellor’s opinion, and as Judge 
Davies also seemed to consider, was 
that the creditors under the assignment 
had acquired an interest in the complain- 
ant’s notes before he had become lhable 
on the assignors’ note. The principle 
upon which the decisions were based 
was, as stated in Judge PaRKER’s opin- 
ion in Martin v. Kunzmudler, that the 
assignee takes the contract assigned to 
him subject to the right of set-off which 
the debtor had against it at the time of 
the assignment. In other words, if 
there is no right of set-off when an in- 
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solvent assignment is made, it cannot 
arise afterwards in favor of a creditor. 
Cross demands which do not mature 
until after such an assignment could 
not have been the subject of set-off whe 
the assignment was made for a demand 
in presenti is necessary to an allowance 
by way of set-off. 

I think the logical and natural exten- 
sion of the principle of the decision in 
Myers v, Davis is authoritative in the de- 
cision of the present case. The right of 
set-off must attach at the time of the 
making of the assignment. It cannot 
arise afterwards, for the reason that the 
claim in favor of the estate has passed 
to the assignee, and to allow a set-off 
would be to the prejudice of other cred- 
itors. I think the principle to which we 
should adhere is this: When a party 
asks to have set off against a demand 
upon him, held by an assignee for the 
benefit of creditors, a claim against the 
insolvent estate, it will be allowed, 
provided his was aclaim upon the estate, 
due when the assignment was made, 
upon the ground that by reason of the 
existence of cross demands at the time 
of the assignment, which were due, (or 
might have been due at the creditor's 
election,) an equitable adjustment by 
set-off is made without interfering with 
the equities of others. But, after the 
estate has passed to an assignee upon a 
trust to hold for and to distribute among 
creditors, the former and natural equity 
disappears in superior equities vesting 
in the general body of creditors, They 
are then interested in having equality of 
distribution, and if a creditor, who, 
when the assignment was made, had no 
right to any offset, may be allowed it 
afterwards, he gains a preference. By 
the intervention of the rights of third 
persons under the assignment the equi- 
ties change with the change in the situ~ 
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ation of the original parties, to the mis- 
fortune of the creditor holding the de- 
mand against the insolvent estate, but 
nevertheless in accordance with equita- 
ble principles, as I deduce them from 
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the decisions. The orderand judgemnt 
below should be reversed, and judgment 
should be ordered for the defendants 
upon the demurrer, dismissing the com- 
plaint of the plaintiff, with costs in all 
the courts. 


<3 PATE 


ABSTRACTS AND 
Usury by National Bank. 





First National Bank of Meade Center v. Grimes. Su- 
preme Court of Kansas, July 8, 1892. 

The decision in this case illustrates the extent 
of recovery that can be had by a national bank, 
who loans money upon a note at an usurious 
rate of interest, and there are successive renew- 
als of the original note, before payment is 
sought. The bank’s recovery is declared by 
the court to be limited to the actua! sum origin- 
ally loaned, without interest. The court says 
it is immaterial whether the usury is embraced 
in the original or the renewal notes. In either 
event, the bank cannot recover the usurious 
interest promised to be paid. and included 
therein. 

This decision is held not to conflict with 
DRIESBACH v, BANK, 104 U. S. 52, which deter- 
mines that usurious interest which has been 
paid to a national bank upon renewal ofa series 
of notes, cannot be set-off and applied in satis- 
faction of the principal of the note; that the 
penalty provided for the taking of usury cannot 
diminish or affect the principal, and that the 
remedy for the same must be enforced as the 
statute prescribes. 

The court points out that that decision is lim- 
ited to usury which has been paid (the statute 
in such case giving a right of action against the 
bank to recover twice the interest) and ‘‘ bas no 
reference to usury which is embraced in either 
an original or renewal note,” from which we 
are toinfer that the giving of a renewal note is 
not regarded in the light of a payment of the 
previous obligation, 


NOTES OF CASES. 


Attachment of Bank Issuing Draft. 





Central City Bank v. Parent. N. Y. Court of Appeals. 
October 1, 1892. 

Funds on deposit in bank are frequently at- 
tached by creditors of depositors, but it is not 
always that deposited funds can be held under 
the attachment. For instance, funds repre- 
sented by negotiable certificates of deposit or 
certified checks outstanding in the hands of 
third parties, cannot ordinarily be seized by the 
creditor, for if they could, the bank might be 
compelled to pay again on presentation by BONA 
FIDE holders. The present case extends the 
application of this idea to the situation of pur- 
chase of a bank draft. A purchased from B 
bank a draft on C bank with money unlawfully 
obtained from D. D brought an action against 
A and levied on B bank. The draft was out- 
standing and unpresented at the time of the 
levy. The court holds that the purchase money 
paid by A for the draft could not be levied on. 
‘‘The draft being outstanding and no default 
having been made upon it,” the issuing bank 
was not indebted to either purchaser or holder. 
‘‘It was not the depository or bailee of the 
money paid for the draft. It sold the draft for 
cash in the usual course of business, and that 
ended the transaction, unless the draft should 
be dishonored upon presentation,or unless plain- 
tiff's moneys could be identified, payment of the 
draft stopped, and the moneys reclaimed before 
the rights of third parties intervened.” 
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THE STATE LAWS GOVERNING BANK CURRENCY.. 








N view of the drift of public attention towards the problem of a future bank currency,tosupplemené 

or possibly supersede national bank notes; the presentation of plans for such a currency suited to 
the varied needs and requirements of the people of the United States; and the agitation to repeal the: 
existing 10 per cent prohibitory tax upon state circulation, it will be useful and interesting to examine: 
into the existing machinery for state issues and the general conditions now surrounding them in: 
the various states, as disclosed by legislative records. This knowledge is unquestionably a most 
necessary factor in any consideration of the feasibility and advisability of returning to a systems 
of state bank currency, 


At common law, the right to issue circulating notes was free to all. In this country, the note~ 
issuing function has generally been made the subject of constitutional regulation, It is not pro» 
posed to discuss the question whether congress has power to totally prohibit to the state, and its: 
corporations and individuals, or to regulate, the note issuing function, or the authority of congress- 
to impose the ten per cent. tax on state circulation, which has been the only mode of prohibition 
or regulation, yet adopted. The purpose here is simply to set forth the present currency con 
ditions now existing in the various states, which would become important should the ten per cent. 
tax be removed. 


KANSAS. 


HOULD the ten per cent. congres- 
sional tax upon state bank circula- 
tion be removed, the legislature of Kan- 
sas would have power, by general law, 
to incorporate banks with currency 
powers, under certain constitutional 
regulations as to the security and other 
matters. The constitution of Kansas, 
adopted in July, 1859, now in force, by 
Article 13 regulates the subject as fol- 
lows: 

Sec. 1. No bank shall be established 
otherwise than under a general banking 
law. 

Sec. 2. All banking laws shall require, 
as collateral security for the redemption 
of the circulating notes of any bank 
organized under their provisions, a de- 
posit with the auditor of state of the in- 
terest-paying bonds of the several states 
or of the United States, at the cash rates 
of the New York Stock Exchange, to an 
amount equal to the amount of circulat- 
ing notes which such bank shall be au- 
thorized to issue, and a cash deposit in 
its vaults of ten per cent. of such 


amount of circulating notes; and’ thie 
auditor shall register and countersign 
no more circulating bills of any bank 
than the cash value of such bonds whem 
deposited. 

Sec. 3. Whenever the bonds pledge® 
as collateral security for the circulatiom 
of any bank shall depreciate in value 
the auditor of state shall require addi- 
tional security or curtail the circulatiom 
of such bank to such extent as will con- 
tinue the security unimpaired. 

Sec. 4. All circulating notes shall be 
redeemable in the money of the United 
States. Holders of such notes shall be 
entitled in case of the insolvency of 
such banks, to preference of payment: 
over all other creditors. 

Sec. 5. The state shall not bea stock-- 
holder in any banking institution. 

Sec. 6. All banks shall be required to- 
keep offices and officers for the issue and 
redemption of their circulation, at @ 
convenient place within the state, to be 
named on the circulating notes issued 
by such bank. 
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Sec. 7. No banking institution shall 
issue circulating notes of a less denom- 
ination than one dollar. 

Sec. 8. No banking law shall be in 
force until the same shall have been 
submitted to a vote of the electors of 
the state at some general election and 
approved by a majority of all the votes 
cast at such election. 

Sec. 9. Any banking law may be 
amended or repealed. 

The existing banking law of 1891 
authorizes the organization of banks of 
discount and deposit, but does not con- 
fer currency powers. 


KENTUCKY. 

In Kentucky a new constitution has 
recently been adopted which requires, 
as we understand, a general banking 
law instead of the method theretofore 
in vogue by the Kentucky legislatures 
of specially chartering all banks. Up 
to the time of this new constitution 
there was no constitutional provision in 
Kentucky upon the subject of banks 
and currency, but the legislature had 
supreme control of the subject. Our 
Kentucky ‘‘outline” will be deferred 
untii opportunity is afforded of learning 
and examining any provisions of the 
new constitution upon the subject. 


LOUISIANA. 

The constitution of Louisiana con- 
tains no regulation of bank currency, 
and the entire power rests with the leg- 
islature. A free banking law was en- 
acted in 1855, and its main provisions 
are still unrepealed. Under this act 
banks could issue circulation of denom- 
inations not under $5 upon deposit with 
the state auditor of United States, 
Louisiana or New Orleans bonds as 
security, under specified regulations as 
to value, the notes to be engraved and 
printed by the auditor and counter- 


signed and numbered, etc., and the 
volume of this currency to rest in the 
auditor’s discretion. Protested notes 
constituted a lien on assets, and ‘‘ should 
the proceeds of the sale of the securities 
be insufficient to redeem all the notes 
put in circulation by any corporation 
established by this act, then the stock- 
holders of the corporation shall be 
liable for the full amount of all unre- 
deemed notes in the ratio of the stock 
which each one may own.” 

In later years a number of banks have 
been specially chartered with grant of 
power to do a general banking business. 

The issue or payment of circulation 
under $5 has been prohibited by the 
legislature. 

MAINE. 

The constitution of Maine contains no 
provisions regulating bank currency. 
In the legisiature is vested the sole 
power to authorize banks of issue under 
such rules and restrictions as they may 
deem wise. In the Revised Statutes of 
1883 (chapter 47) are to be found the 
existing provisions of law for the incor- 
poration of banks of discount and circu- 
lation. 

Circulation is permitted to the extent 
of the paid capital stock not owned by the 
bank, bills actually redeemed by the 
bank at any bank in Boston to be for- 
warded to the issuing bank, not to be 
deemed to be in circulation. For all 
circulation above fifty per cent. of cap- 
ital the bank must have in its vaults at 
the time of issue one dollar in 
specie for every $3 in bills so issued. If 
the bank issues any circulation beyond 
the amount authorized as above, it for- 
feits to the state ten per cent. of the 
amount. Every bank must keep specie 
in its vault to the extent of five per cent. 
of capital. Bills under $5 denomination 
may be issued to the extent of one- 
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quarter of capital. Bank notes under 
$: are prohibited. Bills must be re- 
deemed in specie at the bank. Twenty- 
four per cent. annual damages is pre- 
scribed for non-payment at the expira- 
tion of fifteen days after demand; six 
per cent. during the fifteen days. Pri- 
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vate property of stockholders, to the 
amount of their shares, may be resorted 
to for the payment of its notes. 

No other safeguards, by way of se- 
curity for the holders of the circulating 
notes of banks, is prescribed. 

All unauthorized circulation is pro- 
hibited by the legislature. 


SUMMARY OF STATE LAWS. 


Showing Existing Situation if Ten Per Cent. Tax were Removed. 


Alabama.—Constitutional requirements are as fol- 
lows: 

§7. No bank shall be established except under a gen- 
eral banking law. 

§8. The general assembly may enact a general bank- 
ing law, which law shall prescribe for the registry and 
countersigning by the governor of the state of all 
paper credit designed to be created as money; and 
ample collateral security, convertible into specie, or 
the redemption of the same in gold or silver, shall be 
required, and such collateral security shall be under 
the control of such officer or officers as may be pre- 
scribed by law. . 

§o. All bills or notes issued as money, shall be, at 
all times, redeemable in gold or silver, and no law 
shall be passed sanctioning directly or indirectly the 
suspension by any bank or banking company, of specie 
payment. 

§:0. Holders of bank notes shall be entitled, in case 
of insolvency, to preference of payment over all other 
creditors. 

No general bank law has been enacted under these 
provisions. Legislative prohibition exists upon cir- 
culating notes of all, not chartered as banking asso- 
ciations. 


Arizona Territory.—Banks incorporated under ter- 
ritorial laws are denied by congress the power of 
issuing circulation. 


Arkansas.—Constitution provides: ‘No act of the 
general assembly shall be passed authorizing the issue 
of bills, notes, or other paper which may circulate as 
money.” 


Caifornia.—Constitution provides: ‘‘No corpora- 
tion, association or individual shall issue or put in 
circulation as money anything but the lawful money 
of the United States.” 

Colorado.—No constitutional prohibition upon state 
bank currency, but existing iegislative prohibition. 

Connecticut.—No constitutional provisions. Legis- 
lature controls subject. Unauthorized circulation 
prohibited. No general bank law. Banks incorpor- 
ated by special charter and banks chartered under 
act of 18s2, allowed to issue circulation to 75 per cent 
of capital, secured by pledge of certain public stocks, 
and first lien on assets. 

Delaware.—No constitutional provisions. Legisla- 
ture controls. No general bank law. The Farmers’ 


Bank of the state has currency powers, with the re- 
striction that its total debtsshall not exceed double 


paid capital, Circulating notes of individuals and 
partnerships “under one dollar” prohibited. 


Florida.—No constitutional provisions. Legislature 
controls. No existing law under which banks author- 
ized toissue currency, and all unauthorized circula- 
tion prohibited. 


GEORGIA.—No constitutional provisions. Legisla- 
ture controls. Unauthorized circulation prohibited. 
Banks exist, under special charters, with power to 
issue currency (not specially secured) subject to leg- 
islative regulation for redemption in lawful money, 
and prohibition upon issue beyond amount specified 
in their charters. 


IpAHO.—A territory. No state bank currency. 


ILLINOIS.—Constitution regulates bank currency by 
providing the security of government or state stocks, 
requiring registry and countersigning of notes, pro- 
hibiting the legislative sanction of specie payments, 
and requiring that any general bank law, to have 
force, must be ratified by vote of the people after 
passage. Subject to constitutional regulations, the 
legislature has the power to enact a general bank law 
conferring currency powers upon banks. The exist- 
ing bank law, however, expressly withholds all cur- 
rency powers. 


dndiana.—Constitutional safeguards around bank 
currency are double liability of stockholders and first 
lien upon assets, together with a requirement that 
notes of free banks shall have “ample collateral se- 
curity convertible into specie,’’ and must be regis- 
tered, and that legislature shall not sanction specie 
suspension. Subject to these regulations, legislature 
is supreme, and is empowered to establish banks of 
circulation, and also to specially charter a bank and 
branches without the “ample collateral security,” 
required for free banks. No free circulating bank act 
at present in force; and no bank and branches now in 
operation. All unauthorized circulation prohibited. 


Jowa —No existing law under which banks could 
issue currency, if ten per cent. tax removed. Consti- 
tution permits legislature to incorporate under general 
law, banks of issue, secured »y special pledge with 
state treasurer of national stocks or those of states 
‘in good credit,”’ and also a state bank and branches, 
without such special security. Bank cnrrency to have 
preference in payment, and stockholders’ double lia- 
bility. No bank act or state bank to go in operation 
until subsequently ratified by vote of the people. Ex- 
isting legislative embargo upon foreign bank notes. 








i 





450 THE BANKING LAW JOURNAL. 


DEPARTMENT OF QUERIES AND REPLIES. 


puis department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. ; 


Legality of Issue of Superior Rapid Transit Railway Company:Bonds. 





PHILADELPHIA, Pa,, November 3., 1892. 
Editor Banking Law Journal: 


DEAR Sir:—The Superior Wisconsin, Rapid 
Transit Railway Co. 6 per cent. bonds are now 
being offered under what is claimed as a thirty- 
year exclusive franchise to all the streets in the 
combined cities, and a perpetual grant of twenty 
feet in the centre of all the principal streets in 
the centre of the city. Will you have the kindness 
to advise me if the courts of Wisconsin have 
ever passed upon the validity of such grants? 

BANKER, 


An exhaustive opinion as to the le- 
gality of these bonds, involving an in- 
quiry as to the validity of the exclusive 
franchise and permanent right of way of 
the Superior Rapid Transit Railway 
Company, has been rendered by Hon. 
Joun F. DILton to Messrs. W. J. Hayes 
& Sons, the bankers, of New York and 
Cleveland, Ohio, which covers the points 
inquired of. Through the courtesy of 
Messrs. Hayes & Sons we have been fur- 
nished a copy of this op.nion, and pub- 
lish it entire, as it may be of value to 
other readers interested in these bonds: 


(COPY.) 
New York, September 9g, 1892. 
Messrs. W. J. Hayes & Sons, Bankers, 

New York City: 

DeEaAR Sirs:—I have examined the ar- 
ticles of incorporation of the Superior 
Rapid Transit Company, located in the 
city of Superior, Wisconsin ; the proceed- 
ings by which it acquired the property 
and franchises of the Douglas County 
Street Railway Company of that city; 


the deed of trust which it executed to 
the Central Trust Company of New 
York, dated August 13, 1892, securing, 
among others, 250 bonds, ‘‘ Series A;’” 
the charter and ordinances of the city of 
Superior, and the laws of Wisconsin 
applicable to the above transactions and 
instruments, 

It is my opinion that the bonds are in 
every respect valid, and that the deed 
of trust is operative and effective as a 
lien upon all the property, franchises, 
and rights acquired from the Douglas 
County Street Railway Company, and 
upon the rights which that company 
acquired under the ordinances of the 
city and the legislation of the state, and 
upon all the railway and property which 
it may hereafter construct or acquire 
under and pursuant to the terms of the 
mortgage. 

This security has a marked and favor- 
able feature in this, that the grant of 
the right to use the streets for thirty 
years, mace by the city of Superior to 
the Douglas County Street Railway 
Company, has been expressly ratified by 
the Wisconsin: legislature, and that the 
Act of 1891, authorizing such a purchase 
as that made by the Superior Rapid 
Transit Company of the Douglas County 
Street Railway Company, is very broad 
and clear, 

The ordinance of the city of Superior 
above referred to, approved July 9, 188, 
granted to the Douglas County Street 
Railway Company ‘“‘during the period 
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of thirty years next following the pas- 
sage of this ordinance, the exclusive 
right and privilege of constructing, 
maintaining and operating a system of 
Street railways, with a single or double 
track, in, through, and upon any and 
all of such streets, avenues, highways 
and bridges of the city of Superior, as 
are or may hereafter become suited to 
the use of street railways,” upon certain 
terms and conditions which are therein 
specified, relating to the grading of the 
Streets, and the mode and use of opera- 
tion, etc. The ordinance declares that 
the acceptance ‘‘of this ordinance shall 
have the effect of and be a contract be- 
tween the city of Superior and the 
Douglas County Street Railway Com- 
pany, and shall be the measure of the 
rights and liabilities of the city as well 
as of the company * * * and that 
the provisions of the ordinance shall 
apply to the successors and assigns of 
the Douglas County Street Railway 
Company.” By an act approved March 
31, 1891, the legislature revised, consol- 
idated and amended thecharter of the 
city of Superior and enacted that ‘‘noth- 
ing herein contained shall be held to 
impair any of the rights granted by the 
said city of Superior to the Douglas 
County Street Railway Company, and 
the ordinance granting the same is here- 
by ratified, confirmed and validated.” 
Article XI., Section 1, of the constitu- 
tion of the state ordains as follows: 
‘*Corporations without banking powers 
or privileges may be formed under gen- 
eral laws, but shall not be created by 
special act, except for municipal pur- 
poses, and in cases where, in the judg- 
ment of the legislature, the objects of 
the corporation cannot be attained un 
der general laws. All general laws or 
special acts, enacted under the provis- 
ions of this section may be altered or 


repealed by the legislature at any time 
after their passage.” This was amended 
by a provision (section 31) as follows: 
The legislature is prohibited from enact- 
ing any special or private laws in the 
following cases: * * * Seventh. For 
granting corporate powers or privileges 
except to cities. 

My opinion is asked upon the question 
whether this grant of an exclusive privi- 
lege, thus confirmed and ratified by the 
legislature, is valid; and, also, whether 
such privilege is subject to be taken 
away or annulled by the city or the leg- 
islature, at its pleasure and without 
compensation to the company, during 
the thirty years covered by the ordin- 
ance, 

I have carefully examined this subject 
and am of the opinion that this exclusive 
privilege is valid and that it is not subject 
to be taken away or destroyed by the 
legislature or the city, except in the 
righ of eminent domain, which can only 
be exercised for a public purpose and 
upon payment of just compensation. 
There is no provision in the constitution 
of Wisconsin prohibiting the grant of 
an exclusive franchise of this character, 
and such a grant is valid. This has 
been held by the supreme court of the 
state in the case of State v. Milwaukee 
Gas Company, 29 Wis., 454. Upon the 
acceptance by the railway company of 
the said ordinance of July 9, 1889, (val- 
idated by the said act, approved March 
3t, 1891), the ordinance became by its 
terms and the agreement of the parties, 
‘ta contract between the city of Superior 
and the Douglas County Street Railway 
Company, and the measure of the rights 
and liabilities of the said city as well as 
of the said company.” 

The Constitution of the United States 
prohibits the states from passing any 
laws “impairing the obligations of con- 
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tracts (Art. 1, Sec. 10) and from ‘depriv- 
ing any person of his property with- 
out due process of law, (Fourteenth 
amendment.’” Substantially the same 
limitations on the legislative power of 
the state are provided in the constitu- 
tion of the state, with the further limita- 
tion that private property cannot be 
taken for public use without just com- 
pensation. 

These organic provisions, federal and 
state, are designed to secure the invio- 
lability of contracts and of vested rights 
under contracts, and of private property 
against legislative invasion. The right 
reserved by the constitution of Wiscon- 
sin to the effect that all general laws or 
special acts creating corporations may 
be altered or repealed by the legislature 
at any time after their passage is not a 
reservation of the power to annul con- 
tracts or destroy rights already vested. 
The utmost effect of the reservation is to 
put charters conferring corporate ca- 
pacity and franchises upon the same 
footing as to amendment and repeal as 
other statutes ; for the alteration or repeal 
of a charter can no more impair the ob- 
ligation of a contract made under it 
while it was in force, or destroy rights 
already vested, or even deprive the cor- 
poration itself of its property, than the 
like alteration or repeal of any other 
statute could have such an effect over 
rights acquired or obligations incurred 
under such statute while in force. This 
principle is so clearly established by de- 
cisions of the supreme court of the United 
States, and of the state courts, that I 
deem it unnecessary to elaborate it. I 
gave an opinion to the same effect in 
the case of @he Broadway Surface Rail- 
way Company, which was affirmed by 
the court of appeals of the state of New 
York, in the case of the People v. O’Brien, 
111 N. Y., 1, where the subject is fully 
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discussed and the authorities cited. 1 
have examined various decisions of the 
supreme court of Wisconsin supposed to 
have a bearing upon this subject, ane 
I find none in conflict with the conclu- 
sion which I have above expressed, and 
if any decision should hereafter be made 
to the contrary, I should regard it un- 
sound, and it would be subject to revis- 
ion by the supreme court of the United 
States. 

On the 17th day of November, 1884, 
the 24th day of March, 1885, and 
the 1oth day of March, 1886, the 
Land and River Improvement Com- 
pany, being in fee 
ple of certain pieces of land, priorto the 
platting of the same into an addition to 
the city of Superior, granted to the 
Douglas County Street Railway Com- 
pany a perpetual easement and right of 
way in, upon, over and along a space of 
ten feet on each side of the centre line 
of certain specified streets, subject to 
The 


land was subsequently platted,and in the 


the owner sim- 


police and municipal regulation. 


recorded plats thereof it is stated that 
‘tall the streets and avenues are subject 
to a perpetual easment and right of way 
heretofore granted to the Douglas 
County Street Railway Company and 
to its successors and assigns in and to 
that part of each of the said streets and 
avenues lying within ten feet on each 
side of the centre line thereof.” This 
was a valid grant of such right of way 
within the space of ten feet on each side 
of the centre line of those streets, and 
any rights acquired by the city or the 
public by virtue of the subsequent plat- 
ting and dedication of the streets was 
necessarily subject thereto. The rights 


of the Dougias County Street Railway 
Company in respect of this right of way, 
which have since been acquired by the 
Superior Rapid Transit Company and 
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which are included in the mortgage se- 
curing the bonds in question, cannot be 
taken away by any subsequent action of 
the city council or by the state, except in 
the exercise of the right of eminent do- 
main; that is to say, for some public 
purpose, on the condition of making 
compensation therefor. 
Very truly yours. 


[Signed. ] Joun F. Ditton. 


Taxation of National Bank Shares Be- 
fore Organization Perfected. 





INDIANAPOLIS, IND., Nov. 25th, 1892. 
Editor Banking Law Journal: 

Dear Sir:—I am interested in the following 
question, and any light you can give upon it 
will be appreciated, and may be useful to other 
of your readers. Can the shares of a national 
bank be taxed by a state or municipality for the 
year in which the bank is organized, when the 
tax date arrives before the bank is perfected by 
certificate of authorization from the comptroller 
of the currency, although its articles have been 
executed, and most of the capital paid in before 
that time? Yours truly, 

Witiiam F, Henry, 


This very question was submitted to 
us in June, 1889, by R. L. O’Hair, 
cashier, of Greencastle, Ind., and was 
quite fully considered in the JourNAL of 
June 15th of that yesr. As that Jour- 
NAL was one of the first issued, and a 
host of new subscribers have been ac- 
quired in subsequent years to some of 
whom, at least, an understanding of the 
right to resist such a tax may be impor- 
tant and interesting, at all events, to 
many, we republish the question and 
reply there made. 


QUESTION, 


Does the law of Indiana require a national 
bank to give in a list of its stockholders for as- 
sessment of taxes under the following circum- 
stances: Our bank charter bears date March 5, 
1883, and we held at that time United States 
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bonds that cost us about $52,000, and had on 
hand $9,000, which we returned for taxes. We 
did not open for business until May 7, 1883; 
neither did we receive any currency from 
Washington until that date. Now comes our 
city treasurer and claims taxes and delinquent 
fees from us for that year on our entire capital 
stock of $100,000, when there was but sixty per 
cent. of our stock paid in on April 1, and most 
of that in United States bonds ? 


Reply. The question presented is 
whether the shareholders of the bank 
were subject to taxation on their shares 
for the year 1883, and the bank officers 
under obligation to return a list of such 
shareholders for that year for assess- 
ment of taxes. 

In the first place, the fact that the 
capital of the bank was invested 
United States bonds does not exempt 
the shares from taxation. The shares 
of a national bank in the hands of the 
shareholders are subject to taxation, 
although the whole capital of the bank 
Peo- 
ple v. The Commissioners, 4 Wall., 244; 
Van Allen v. The Assessors, 3 Wall., 573- 

This fact, therefore, is not material. 

By the laws of Indiana, in force in 
1883 as well as at the present time, per- 


in 


is invested in national securities. 


sonal property is listed for taxation be- 
tween April 1 and June 1 of each year, 
with reference to the quantity of prop- 
erty held or owned on the first day of 
April; and the person purchasing or 
acquiring property on the first day of 
April is considered as the owner on that 
day, and is assessed and liable for the 
taxes of that year. Rev. Stat., Secs. 
6280, 6281. 

This applies shares in national 
banks, which are taxable at the same 
rate as other personal property, and 
with reference to their value on April 5 
of the current year. /d., Sec. 6344. 

And it has been held that no contract 
by which a liability is created after 


to 
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April first can relate back so as to make 
the creditor liable to be taxed for that 
‘year for such demand. amd v. Rawiles, 
33 Ind., 386. 

Consequently, if the shares were not 
taxable until after April first, the share- 
holders were not liable for taxes thereon 
for that year; but if, on April 1, such 
shares were subject to taxation, the lia- 
bility exists. The question, then, is 
marrowed down to whether, on April 1, 
4883, the national bank shares men- 
‘tioned by our correspondent were sub- 
ject to taxation. 

In discussing this let us first glance at 
ithe provisions of law relating to the or- 
‘ganization of national banks in connec- 
‘tion with the. facts of the case to see the 
“status of the bank on April 1, 1883. 
congress has made provision for the 
‘formation of national banks by the 
parties entering into the articles of as- 
sociation, and also making an organiza- 
tion certificate. Rev. Stat., Secs. 5133, 
5134, and has declared that ‘‘ upon duly 
making and filing” such instruments 
‘** the association shall become, as from 
the date of the execution of its organization 
certificate, a body corporate, and, as 
:such, and in the name designated in the 
Organization certificate, it shall have 
power” (1) to adopt and use a corporate 
seal; (2) to have succession, etc.; (3) to 
make contracts; (4) to sue and be sued, 
etc.; (5) to elect or appoint directors, 
€tc.; (6) to prescribe by-laws, etc., and 
47) to exercise all such incidental pow- 
-ers as shall be necessary to carry on the 
(business of banking, etc. ‘* But no as- 
‘sociation shall transact any business 
“except such as is incidental and neces- 
‘sarily preliminary to its organization, 
until it has been authorized by the comptrol- 
er of the currency to commence the business 
of banking.” Id., Sec. 5136. 

Fifty per cent. of the capital stock 
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must be paid in before it can be author- 
ized to commence business (Sec. 5141); 
and after the comptroller has been noti- 
fied of the payment in of at least fifty 
per cent. of the stock, and that the 
association has complied with ali the 
provisions of law, and after an exam- 
ination has been made by him into its 
condition, and it appears that the asso- 
ciation is lawfully entitled to commence 
the business of banking, a certificate of 
authority to commence business is there- 
upon given. /d., Secs., 5168-9. 
Viewing these provisions, we see that 
while upon the making and filing of its 
articles of association and organization 
certificate a national bank becomes a 
body corporate, as from the date of the 
execution of its organization certificate, 
and is vested with all the powers apper- 
taining to such associations at that time, 
yet those powers are held in check, and 
cannot be exercised, except such as are 
incidental and necessarily preliminary to 
its organization, until the final act nec- 
essary to its existence has been per- 
formed—namely, the giving of a certifi- 
cate of authority to commence business 
by the comptroller of the currency. 
Now, what are the facts in this case? 
Our correspondent states that the bank 
charter bears date March 5, 1883, which 
we take to be the date of the execution 
of its articles of association and organi- 
zation certificate, and the date at which 
it became a body corporate, as prescribed 
by the act. He further states that the 
bank did not open for business, nor 
receive any currency from Washington 
until April 7, 1883. If the bank was 
authorized by the comptroller of the 
currency to commence business on or 
before April 1, we think there is no 
question but that the shares were subject 
to taxation for that year; but if the cer- 
tificate of authority to commence busi- 
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‘ness was not issued until after April 
first, which we take and assume to be 
the case, we are of opinion that the 
shares were not subject to taxation for 
the year 1883. On April 1 the bank 
was in an inchoate and incomplete con- 
‘dition, True, its organization certificate 
had been filed and it was declared a 
body corporate, but all this was prelim- 
inary and conditional upon the final 
action of the comptroller in granting it 
authority to commence business—a per- 
mit to live, so to speak. If the comp- 
troiler had upon examination found a 
defect of capital, or other sufficient 
cause, and had refused to grant author- 
ity to commence business, it could 
hardly be claimed that the corporation 
was Lhena national bank, or its shares 
taxable as national bank shares. Until, 
therefore, the final act necessary to its 
existence as a national bank had been 
performed, and while it was uncertain 
whether or not it would ever become a 
national bank, the shares could not be 
listed and taxed as national bank shares. 

It might be claimed to the contrary 
that although the certificate of authority 
‘to commence business was not issued 
until after April 1, upon its issue, it re- 
Jated back tothe time the bank executed 
dts Organization certificate and became 
.a body corporate, and made the bank a 
full fledged corporation from that time. 
But if the shares were not taxable on 
April 1, to hold that a subsequent act 
would make them so, would conflict 
with the principle decided in Zamé v. 
Rawiles, supra, that no contract by which 
.a liability is created after April 1 can 
relate back so as to make the creditor 
liable to be taxed for that year for such 
demand. 

The opinion which we have expressed 
as to the non-liability of the shares for 
taxation en April « is fortified by a 
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somewhat analogous case, which was 
decided by the supreme court of South 
Carolina in 1873; Charleston v. People's 
National Bank. In this case a national 
bank voted to increase its capital stock 
from 7,500 to 10,000 shares, and before 
January 1, 1872, the 2,500 additional 
shares were duly subscribed and paid 
in. On January 1, 1872, a semi-annual 
dividend was declared and paid on both 
the old and new shares. The increase 
was not approved by the comptroller of 
the currency, nor his certificate author- 
izing it, until January 5, 1872. On 
January 3, 1872, the bank returned to 
the comptroller only 7,500 shares as the 
amount of its capital stock, subject to 
taxation by the general government, 
and the return and payment was ac- 
cepted by the comptroller. An ordin- 
ance of the city council of Charleston 
authorized a tax for the year 1872 upon 
the taxable property in said city, ‘‘in 
the hands of taxpayers on the first Jan- 
uary, 1872,"" The question was, had 
the city council a right to levy the tax 
on the additional 2,500 shares of stock? 
The court held that such new shares 
were not subjects of taxation under the 
ordinance. The act of Congress pro- 
vides that ‘‘no increase shall be valid 
until the whole amount of such increase 
shall be paid in, and notice thereof 
transmitted to the comptroller, and 
his certificate obtained specifying the 
amount of such increase of capital stock, 
with his approval thereof, and that it 
has been duly paid in as a part of the 
capital of such association.” 
The court says. 

The argument on the part of the respondent (the 
city) proceeds upon the ground that the proposed in- 
crease of the capital by the said 2,500 shares was 
effected by the subscription to that extent, and the 
acceptance of certain securities therefor, held by the 
cashier in trust for the association. If this is well- 


founded, then the increase does not depend on a com- 
pliance with the conditions expressed in the act of 
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Congress, but on arrangements which the sharehold- 
ers, originally organized under it, may make with 
third persons, in the face of the very law to which 
they owe the existence of their association, and under 
which, it is to be assumed, they are at least to carry 
out the obligations which it imposes. The error 1s in 
the attempt to give force to these shares as valid 
and properly constituted shares of the association, be- 
fore the approval of the comptroller, when, in point of 
fact, the increase of the capital depended upon it. The 
resolution on July 1, 1871, to increase the number of 
shares, by its very terms, made it dependent on such 
approval. Until obtained, the capital remained as 
originally fixed. The act of the stockholders to that 
end was no more than a proposition among them- 
selves, the effect of which was subject to the assent of 
the higher authority designated by the act of Con- 
gress. A solution of the proposition may be tested by 
the inquiry whether, if before January 7, 1872, any one 
of the so-called stockholders could have required the 
association to issue a certificate for the shares so 
agreed to be taken by him. Only one answer could 
be given to it,and that, it appears to us, would con- 
clude the respondent from imposing the tax, which 
must be upon shares of the capital stock which, before 
the 7th of January, 1872, was limited to the amount 
originally allowed by the certificate of organization. 
It is supposed that these additional shares are subject 
to the tax because the $250,000 which they represent 
was actually paid before Jannary 1, 1872, and a semi- 
annual dividend declared and paid on them for the 
half year thenending. The ordinance in question im- 
posed the tax on taxable property within the said city 
in tne hands of taxpayers on 1st Jannary, 1872. The 
proposed increase of the capital was required by the 
act of Congress to be paid in as a condition precedent, 
on the performance of which the approval of the com- 
troller depended. If he had withheld it, the very re- 
quisite which was necessary to make the money de- 
posited the medium through which the certificates of 
the additional shares could of right be demanded was 
wanting, 

That the money thus subscribed remained in pos 
session of the bank, and that those who had advanced 
it received on the 7th of January, 1872, a dividend for 
the half year ending on the first day of the said month, 
in common with the original stockholders, cannot 
affect the question. The original stockhoiders could 
apply the profits of the bank at their own pleasure, 
and if those who were interested in restricting the ap- 
plication of the dividends to the original stock do not 
complain, the want of objection cannot convert what 
must be considered as mere proposals for stock, into 
valid and legal shares. The tax is not on the dividend, 
but on the shares. 

The view which the comptroller of the currency 
took of the liability of the said 2.500 shares to the tax 
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of the government is clear. from the fact that although 
the said banking association January 3, 1872, returned 
to him, subject to taxation by the government, only 
7,500 Shares, he imposed no tax beyond them, and ac- 
cepted the said return and payment as a compliance 
with the law. 


The decision in this case is based on 
the theory that, although the money was 
paid, and the new shares in fact issued, 
their existence as new shares was not 
valid, and they could not be taxed as 
such, until the comptroller, acting under 
the law, had given his approval of their 
issue. The same reasoning applies in 
the present case. Although the prelim- 
inary requirements had all been com- 
plied with, the fifty per cent. paid in, 
the necessary papers filed, and the asso- 
ciation, in form, was a body corporate, 
the validity of all this hinged and de- 
pended upon the final act of the comp- 
troller in granting the authority to com- 
mence business. Without this, there 
would be no national bank, and no na- 
tional bank shares subject to taxation. 
If the certificate of authority, therefore, 
was not issued until after April 1, 1883, 
the shares of the bank, in our opinion, 
were not subject to taxation for that 
year, and the bank officers not required 
to return a list of its shareholders for 
assessment of taxes. If the certificate 
was issued on or before April 1, however, 
the shares would be taxable, and the 
fact that there was 60 per cent. of the 
stock paid in at that time would not 
alter the case, as national bank shares 
are taxed on their actual and not their 
par value. 


ARBRE 1 = 
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THE COFFEYVILLE BANK ROBBERS. 





HE circumstances attending the tragic end 

of the notorious ** Dalton gang” cf out- 
laws, whose daring robberies in Kansas and 
the Indian Territory had made them objects of 
terror and apprehension to the people through- 
out that section of country, are tamiliar to 
most of our readers. Descending upon Coffey- 
ville, Kansas, at 9:30 on the morning of October 
sth, armed with Winchesters and bold in their 
consciousness of strength and apparent invinci- 
bility, intent upon robbing the two banks of 
that place, they literally rode ‘‘ into the jaws of 
death ” and the ‘* mouth of hell,” and their fate 
should serve as a wholesome warning to other 
desperadocs. Mingled with the feeling of grat- 
itude that the community has been relieved of 





horseback about 9.30 o'clock. Leaving their 
horses in an alley, they walked rapidly across 
the square. Four entered Condon’s Bank and 
two the First National. 

At Condon’s Bank the desperadoes were told 
by Cashier Ball that the time lock would not be 
open until 10 o'clock. Holding their Winches- 
ters on Ball and Teller Carpenter, they said 
they would wait, taking meanwhile, the money 
in the drawer. 

Bob and Emmet Dalton were the two who 
took in the First National. Here were Cashier 
Ayres, his son Bert, and Teller W. H. Shepperd. 
They were forced to give up all the money in 
the safe, which was shoved into bags. 

The Daltons then forced the three out of the 
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the presence of this gang, is one of sadness that 
t involved the sacrifice of the lives of so many 
good citizens. 

The JouRNAL acknowledges with thanks the 
receipt of a photograph of four of the gang, 
taken as they lay dead immediately after the 
tragedy, forwarded by the Home National Bank 
of Arkansas City, Kansas, and believing that the 
picture will interest many readers, it is here re- 
produced. Mr. F. M. Strong, the president, 
writes: 

‘* Accept the same with our compliments. You 
will note thet the boots seem to be missing. 
They were cut in pieces by the mob and divided 
up as remnants. We had been warned that 
some such attempt would be made along the 
border, and feel a sense of relief that we are 
now enabled to go about less armed to the teeth.” 

Following is a brief account of the affair: 

The six outlaws came into town together on 


Bor DALTON. 


Dick BRODWELL, 


GRAT DALTON. 


front door and followed them. Meanwhile the 
attention of citizens hed been attracted to the 
doings of the gang, and as the outlaws appeared, 
George Cubine, a merchant, and express agent 
Cox shot one of them, badly wounding him. The 
outlaws returned the fire, killing Cubine. 

The robbers in Condon’s Bank fired out of 
the window hitting Ayres and Charles Brown, 
a shoemaker. Bob and Emmet Dalton now 
backed into the bank, where they were con- 
fronted by Lucius Baldwin, a clerk of Brown, 
upon whom they opened fire with fatal effect. 

The citizens were now thoroughly aroused. 
A fusillade of shot was poured into Condon’s 
Bank, and after a fight in which City Marshal 
Connely was killed they succeeded in killing the 
four desperadoes whose pictures are here rep- 
resented, and mortally wounding Emmet 
Dalton. 

Jim Spears, a livery-stable keeper, with his 
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Winchester rifle killed three of the outlaws in 
as many seconds, This created such a diver- 
sion that other citizens were enabled to get 
close enough to kill another of the robbers. The 
sixth robber, supposed to be Allie Opee, dropped 
his plunder and escaped. 

Every penny was returned to the banks, 
‘but the affray cost the lives of several 
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citizens. The citizens killed were C. T. Con- 
nely, Marshal of Coffeyville; George Cubine, 
merchant; Charles Brown, shoemaker. Fatally 


wounded: Thomas C. Ayres, Cashier of the 
First National Bank; Lucius Baldwin, clerk in 
Brown's shoe store. Slightly wounded: T. A. 
Reynold’s, citizen; Louis Deitz, citizen. 


THE KENTUCKY BANKERS’ CONVENTION. 





The Kentucky Bankers’ Association held its 
second annual convention in Lexington on the 
4th of October. 

President Barret of the Bank of Kentucky oc- 
cupied the chair. An address of welcome was 
delivered by Mayor Davidson, the response to 
which was made by Hon. John D. Powers, of 
the First National Bank of Owensboro. 

PRESIDENT’S ANNUAL ADDRESS 

The annual address of the president came 
next. He said that it was often charged that 
jealousies and lack of cenfidence exist too 
greatly among bankers. If such be the case, 
the good feeling and confidence inspired by the 
meeting of members of the bankers’ association 
will greatly lessen, if not entirely remove, them. 
Through the influence of this confidence, aided 
by examinations and reports, might it not be 
practicable to establish a system of aid and pro- 
tection to country banks in times of great strin- 
gency and peril, somewhat after the manner in 
vogue among city banks through the clearing- 
house association? Now, as never before in the 
history of the state is demanded the manifesta- 
tion of good feeling, discretion and united 
action among banks. This is owing mainly to 
the adoption of the new constitution and legis- 
lation which is oppressive to corporations. We 
in Kentucky are not alone in this trouble. Most 
of the other states are like sufferers. This con- 
dition is the result of the prejudiced and un- 
friendly feeling which exists in the minds of 
many people in regard to corporations, Banking 
associations are being rapidly organized for pro- 
tective co-operation against this prejudice. By 
the publication of proceedings, etc., they supply 
the information, the lack of which is its cause, 
and educate the people up to a true conception 
of the functions and necessity of banks and 
other corporations. Bankers also should re- 
ceive a broader and more systematic education 
for their calling. We have reached an age and 
period, essentially of progress, no less in bank- 
ing than in law, medicine, engineering, me- 
«chanics and other sciences, when the best edu- 


cated and trained men, with knowledge of their 
profession, acquired by painstaking and grad- 
ual progress with heart and mind, are the ones 
who will succeed. 

After the report of the secretary and recom- 
mendations by the executive committee, among 
them one that a committee to be known as the 
Committee on Banking Jurisprudence and In- 
formation, be annually appointed to take cogni- 
zance of all litigation and legislation affecting 
the general interest of all banking and other 
financial institutions in the state, and another 
that days of grace be abolished on all sight 
paper. Mr. John H. Leathers ot the Louisville 
Banking Company delivered an address strong- 
ly favoring the recommendation of the Exec- 
utive Committee in régard to days of grace. 
Captain Leathers’ paper has been published in 
the JouRNAL in full. 


EARLY BANKING IN KENTUCKY. 


The first address of the afternoon session was 
delivered by Colonel R. T. Durrett. He spoke 
interestingly of early banking in Kentucky. 

Previous to 1792 Kentucky had a wonderfully 
heterogeneous and Various circulating medium. 
There was scarcely a civilized country in the 
world whose coins did not circulate in Kentucky. 
The doubloons and piastres of Spain, the Louis 
of France, the duccatoons and the rix dollars of 
Holland, the goulds and ducats of Austria, the 
fredericks and florins of Prussia, the crusadores 
and moidores of Portugal, the lires and pistoles 
of Italy, the sequins and tomonds of Arabia, 
the maces and rupees of India, to say nothing 
of the money of England and the eagles and 
dollars of the United States when it began to 
coin them, ail had a place in the money system. 
To top this off, large quantities of the paper 
money of Virginia got iuto Kentucky which 
gradually depreciated, and tobacco and beaver 
skins were a medium of exchange in extensive 
use. Toward the close of the period, there were 
a few United States bank notes which were re- 
garded as curiosities and subjects of admiration 
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and caretully preserved by housewives between 
the leaves of the family Bible. 

In the jargon of money in early Kentucky, 
bankers would have been indeed useful. But 
the nearest they got to banking was a unique 
establishment by John Sanders in an old house- 
boat, who did a banking business with the 
skins of wild animals as a basis of credit. This 
condition, however, could not last much longer. 
In 1802, a number of gentlemen of Lexington 
got together and obtained a charter from the 
legislature for a company, known as the Ken- 
tucky Insurance Company, obviously formed 
for the purpose of insuring boats on the Miss- 
issippi River. But at the very end of the last 
section of the charter, a few words were adroitiy 
inserted which, while very harmless on their 
face, made it possible for the company to issue 
money, which it did with immense profit. The 
people gradually outgrew their prejudice against 
paper money and came to realize the profit in it. 
As a result, in 1807, a number of enterprising 
citizens who had admired the dividends of the 
insurance company, applied to the legislature 
for a charter for an out and-out bank. This re- 
quest was granted, and on December 27, 1806, 
the Old or First Bank of Kentucky was estab- 
lished. This bank made a large reduction in 
the profits of the Kentucky Insurance Co., the 
career of which sometime afterward came to an 
abrupt and disastrous end. The bank of Ken- 
tucky’s stockholders in turn excited the envy of 
those who did not share their profits, and in 
1818 forty new chartered banks were organized 
which impaired the dividend-paying powers of 
the ‘‘Old Bank.” 

We regret that lack of space forbids us ab- 
stracting Colonel Durett’s exhaustive, but inter- 
esting and instructive treatment of the history 
and viscissitudes of banks and banking during 
the first thirty-five years of the present century. 


EFFECT OF NEW CONSTITUTION, 

The next speaker was judge Alexander Hum- 
phrey, who ably discussed the new state consti- 
tution and the legislation which will probably 
be adopted to put it in force, as it may affect the 
commercial, manufacturing and agricultural 
interests of the state. The judge’s comment 
was in the main favorable. He pointed out, 
however, certain restrictions on the freedom of 
contract, among them the clause providing that 
no common carrier shall be permitted to con- 
tract for relief from his common law liability, 
and the provision that in all elections for direct- 
ors or managers of any corporation, the method 
of voting shall be the cumulative one, which, he 
said, if not positively detrimental to the com- 
mercial interests of the state, will at least have 
a tendency to hamper them. On the other 
hand, the present constitution is a positive ad- 
vance over the old ones in restricting the 
legislature as far as can be done to general 
rather than special laws, and in its prohibition 
of the granting of special privileges or charters. 
Other important new enactments are the re- 
strictions on municipalities. They are prohib- 
ited from appropriating to any corporation, as- 
sociation or individual, money or credit, except 


for the purpose of constructing bridges, turn- 
pikes or gravel roads. These restrictions will 
abolish the temptation to mortgage the future 
in aid of railroads in territory which in its de- 
velopment in no way justifies them, and in 
which the result of the subscription of the 
county or city has been a debauching of the 
public credit and a dishonest repudiation of pub- 
lic obligations. 


TAXATION, 


On the subject of taxation, Judge Humphrey 
said that the recognized methods of taxation 
are three in number, First, an ad valorem, or 
general property tax; second, a tax based on 
incomes or gross earnings; third, a taxation by 
license fees on trades, occupations and profes- 
sions. 


MINIMUM OF BANK LOSSES. 


J. E. Bohannan of the Falmouth Deposit 
Bank was the next speaker. His subject was, 
‘*Have we reached the minimum of Bank: 
Losses?” He treated the subject exhaustively, 
with particular attention to bank losses through 
defalcation. By statistics in relation to na- 
tional banks it was shown that the average 
annual loss in national banks from defalcation 
amounts to only about one-twentieth of one per 
cent. While it is impossible to secure reliable 
data concerning state banks, there is no reason: 
to suppose that their losses are proportionately 
greater than those of national banks. ‘‘Notwith- 
standing occasional lapsesof the banker I 
maintain, against all adverse opinions and 
groundless misgivings that in the capital points- 
of efficiency, integrity and high moral purpose, 
the conduct of no department of the world’s 
business can compare with that of its banking. 
The hands that minister in holy things, of those 
that ‘ preach our vices down,’ are not whiter 
than those of the banker.” 

Mr. Bohannan’s paper was easy in style, witty 
and sometimes eloquent. 

After the opening prayer on the second day, 
Mr. J. W. Procter of Danville addressed the con- 
vention on ‘‘ Bank Officers and Employees.” In 
his interesting address he paid glowing tributes 
to the usefulness of banks and bankers. He 
was followed by Col. Bennett H. Young who 
spoke on ‘‘ The Resources of Kentucky.”” The 
convention listened to Col. Young’s address with: 
interest and profit, 


EXAMINATION OF STATE BANKS, 


The next speaker was John W. Matthews,,. 
whose subject was ‘‘ The Examination of State 
Banks.” 

Mr. Matthews said that bank examiners with 
the limited time which they have at their dis- 
posal, are liable to be deceived, no matter how 
expert they may be, and the extent of the de- 
ceptions practiced may amount to a total im- 
pairment of the capital of the bank examined 
and yet no blame can attach to the examiner, 
his methods, or the law. The examiner cannot 
thoroughly examine the collection department, 
exchanges, deposit accounts or cashier’s checks. 
outstanding, and the greatest opportunity for 
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deception is afforded in the bills receivable, 
stocks, bonds and other securities. It would be 
impossible to formulate a plan of examination 
applicable to all the bankers in Kentucky, but 
the speaker specially commended that of em- 
ploying some of the bank’s own officers and 
clerks to do the work, paying them for the extra 
service; selecting one as chairman who is to be 
held specially responsible, and making a thor- 
ough examination in every department. The 
plan adopted by one of the large, well-managed 
banks of Louisville, is also a good one. The 
entire board of directors meets quarterly, the 
cashier's statement is placed before them, to- 
gether with all the paper held by the bank. A 
complete list of this paper is made showing not 
only the amounts, but also what credit has been 
accorded. If larger credit has been given than 
is warranted, or if collaterals have become im- 
paired in value, some of the directors are sure 
to know it and the proper remedy is applied. 
Each of the officers and clerks of the important 
departments sign a statement attesting the 
correctness of the cashier's statement as far as 
their departments are concerned. This, to- 
gether with the frequent changing of clerks 
from one desk to another, and the requirement 
that all employees shall furnish good bonds, 
secures excellent results, 

In regard to state examinations, a banker 
sometimes says: My institution is thoroughly 
examined by my own people. We haven't lost 
a dollar in years; why should we be taxed for 
an examination by a stranger? The answer is 
that the examination will give to the investing 
public and to your customers a confidence that 
will repay your outlay and it will prevent the 
failure, partial or complete, of other banks 
swhose ruin would seriously affect your interests. 





LAW JOURNAL. 


Mr. Matthews finished his excellent paper 
with an outline of the state examination, its 
scope and purpose. 


TRUST COMPANIES, 


The last paper of the convention was read by 
Govoner Bryan of Covington, whose subject 
was ‘‘ Trust Companies, their Franchises and 
Relations to Banks.” 

The speaker said that the functions of a 
Trust Company are: t. Toact as an agent, ex- 
ecutor, administrator, guardian, assignee and 
receiver. 2. To act as the fiscal or transfer 
agent of any body politic or corporate. 3. To 
receive deposits of money, securities, and to 
make investment of such moneys. 4. Toactas 
trustee under any mortgage or bond issued by 
any municipality, body politic, or corporation. 
5. To accept and execute any form of trust not 
by law forbidden, 

As to the distinction between the functions of 
trust companies and banks, the speaker said 
that they are more technical thanreal. It may 
be said, however, that while a bank seeks de- 
posits of all sorts subject to checks, a trust 
company should not accept deposits to be 
checked out in the daily course of business. 
Banks will prefer to loan money on short-time 
commercial paper; a trust company will desire 
long-time loans secured by real estate, and is 
prepared to make such loans when it has time 
deposits and money intrusted to it for invest- 
ment. Banks properly do a collecting business 
and deal in exchange. Trust companies should 
do neither. 

After a little discussion upon reports and res- 
olutions the meeting adjourned. 
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CURRENT NEWS AND TOPICS. 





OHIO BANKERS, 


The Ohio Bankers’ Association opened its 
second annual convention in the Board of 
Trade Auditorium, Columbus, on November Io. 
The meeting was an exceptionally interesting 
oue. A number of important banking ques- 
tions were discussed, which will be noticed in 
the JourNaL. Aboutone hundred and seventy- 
five institutions were represented. 


* * 


TWO BANK WRECKERS PARDONED. 





On November 2tst President Harrison remit- 
ted the unexecuted part of the sentence of six 
years imprisonment imposed May 26, 1891, in 
the case of James A. Simmons, of New York, 
convicted of aiding and abetting the president 
of the Sixth National Bank of New York in em- 
bezzling and wilfully misapplying the moneys 
of that bank. Clemency was bestowed on 
Simmons because of a medical certificate that 
the prisoner is afilicted with Bright's disease and 
cannot live long. 

Simmons was the chief conspirator of the 
gang that got possession of three banks in this 
city in 1859 and gutted them. The operation 
appeared to have been undertaken largely for 
his benefit and to water some very dry and 
thirsty enterprises that he had in train. The 
game, in brief, was to ‘‘buy” a controlling inter- 
est in the stock of a bank, pay for it with checks, 
and gut the bank's safe for wherewithal to meet 
the checks. One of Simmons’ agents in the 
business was old Gen. Peter J. Claassen, for 
whose pardon appeals have been made in vain, 
and who isin Erie penitentiary. Another was 
George H. Pell, stockbroker, who until recently 
has been shovelling ashes in the boiler room at 
Sing Sing prison. Simmons has been in prison 
less than nine months altogether. He has been 
mending mail bags. 

Governor Flower has announced that he has 
pardoned George H. Pell, one of Simmons’ con- 
federates, who was convicted of grand larceny, 
the specific charge being that of stealing $31,000 
in securities from the Lenox Hill Bank, and 
sentenced to Sing Sing in 189ce to serve a term 
of seven years and six months. 





* * * 


NATIONAL WEALTH. 





[he estimated wealth of the United States is 
put at $64.000,000,000, The amount of money 
of ail kinds is estimated by the secretary of the 
treasury to be $2,103,130,092, and this volume 
of currency is found amply sufficient to transact 


all the business of the country. 


SMALL BILLS IN DEMAND. 





It is stated at the Treasury Department that 
there is an extraordinary demand for treasury 
notes of one and two dollar denomination, The 
treasury office is said to be shipping about 
$200,000 a day in one and two dollar bills to 
various cities throughout the country. On No- 
vember I there were $65,673,000 in one and two 
dollar notes outstanding, about $4,000,000 more 
than last year, Thetreasury department officials 
say the demand is due to the activity of fall 
business, as there is usually a cry for small bills 
at this season of the year. 
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MICROBES LURK IN THE GREENBACK. 





Congressman Outhwaite addressed a letter to 
the Ohio State Bankers’ Association, in session 
early in November, asking them to adopt a res- 
olution petitioning for the replacing of mutilated 
and soiled paper money by a new issue. He 
calls attention to the discovery of disease baccilli 
on such money and the claims of medical science 
that infectious diseases are frequently transmit- 
ted in this way. He will introduce a bill looking 
to this as soon as congress meets, 


* * * 


THE SOUVENIR HALF-DOLLAR. 


The coinage of the souvenir half-dollars for 
the world’s Columbian exposition has just be- 
gun at the Philadelphia mint. They will be 
made from pieces which have been stored in 
the United States treasury and which have now 
been received in Philadelphia. The work will 
probably require about two months and will be 
completed toward the latter part of January, 
1893. The pieces can be coined at the rate of 
about eighty a minute from each press, several 
of which may be used. The design, as presented 
to Director of the Mint Leech and the commis- 
sion, has been approved, and contains on the 
two sides a profile of Columbus and the admin- 
istration building of the world’s fair. 


* * * 


COMPTROLLER HEPBURN’S CURRENCY 
RECOMMENDATIONS, 


Comptroller of the Currency Hepburn recom- 
mends among other things in his recent annual 
report, that the minimum deposit of govern- 
ment bonds required of national banks be $1,000, 
in case of banks of $50,000 capital and $5,000 
in case of banks whose capital exceeds $50,000; 








462 


that banks be allowed to issue circulating notes 
equal to the par value of the bonds held to se- 
cure circulation; that the monthly withdrawal 
of bonds pledged to secure circulation shall not 
exceed $4,500,000 in the aggregate, and that the 
tax on national bank circulation be repealed. 

The comptroller recommends also that the 
government issue bonds having twenty, thirty 
and forty years to run, at a low rate of interest, 
with which to retire the present bonded debt of 
the United States, which bonds may be used as 
a basis to secure national bank circulation. He 
shows that by exchanging a 2 per cent. bond, 
having the same length of time to run, for the 4 
per cent, bonds outstanding, at the market value 
of each on the 31st of October, 1892, the govern- 
ment could have saved $67,161,551. In addi- 
tion to furnishing a permanent basis for circu- 
lation, it would prove a great saving to the tax- 
payers of the country. 

The comptroller adds a long argument against 
the restoration of state bank currency. 


* * * 


SHERMAN ON FINANCIAL MATTERS. 


Senator Sherman, of Ohio, is not in favor of 
the entire repeal of the Silver Act of 18go0, but 
he favors repealing that part of it which author- 
izes the purchase of silver bullion by the gov- 
ernment. The repeal of the whole act would 
revive the Bland Act of 1878, which required the 
secretary of the treasury to purchase and coin 
not less than $2,000,000 worth of silver per 
month. Senator Sherman does not favor this, 
as he frankly stated in a recent talk with the 
correspondent of the ‘‘Commercial Bulletin.” 

‘*In your recent declarations in favor of the 
repeal of the Silver Act of 1890,” your corres- 
pondent inquired, ‘‘did you mean to favor the 
entire repeal of the act, so as to revive the 
Bland Act of 1878, or did you mean to favor 
only the repeal of the provision for the purchase 
of silver bullion?” 

‘*]T meant to stop the purchase of silver,” re- 
plied the Senator. ‘‘I think the act of 1890 has 
accomplished all the good thatitcan. it was 
adopted to prevent free-coinage legislation, but 
it has not had just the effect which was expect- 
ed. It was supposed that it would raise the 
price of silver, but it has not had that effect and 
I think it ought to be repealed.” 

‘*Have you formulated any plan for supply- 
ing the country with currency in preference to 
the present system of silver purchases and the 
issue of treasury notes?’ I asked, 

‘*T do not care to say anything about that 
at present,” replied the senator, ‘* The silver 
legislation of the future must depend somewhat 
upon the outcome of the monetary conference 
at Brussels, if any tangible results are reached 
there.” 

‘*T believe you expressed yourself in a some- 
what extended talk I had with you two years 
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ago, Senator,” said your correspondent, ‘in 
favor of a banking currency in preference to a 
national currency, if the question were a purely 
abstract one of adopting the best currency sys- 
tem,” 

‘*I do not know that I put it quite so strongly 
as that,” replied Mr. Sherman. ‘‘Of course the 
officers and directors of a bank look out for their 
own interests primarily, as they properly should, 
but I consider the national banking system a 
very good one and should do anything in my 
power to perpetuate it. The people, however, 
do not seem inclined to favor a banking cur- 
rency to the exclusion of one issue by the na- 
tion, and that will have to be reckoned with in 
devising new legislation.” 

‘* Do you favor any of the proposed measures 
for continuing the national banking system by 
basing the circulating notes upon state and 
municipal and railroad bonds?’ asked your 
correspondent. 

‘*No,” was the reply. ‘‘I do not think it 
would be practicable to discriminate between 
safe securities and unsafe ones.” 

‘* There would be constant political pressure, 
I suppose, upon the comptroller of the currency 
to put the bonds upon the list which ought not 
to be put there?” 

‘“*Yes,” said Senator Sherman, ‘‘I do not 
think that the discrimination could well be 
made or that the system would prove a wise 
one. 

Senator Sherman referred me turther to his 
speech in the Senate last May on the effect of 
the act of 1890 and his remedy for the present 
low price of silver. He deciared in that speech 
that it was his purpose to oppose every measure 
which would not ‘tend to maintain the equal 
parity of gold and silver.” As to the future 
treatment of silver he said: 

‘*] would resort, if necessary, to the adoption 
of a new ratio between the two metals, and in 
that way bring about the maintenance of the 
parity.. I am as much in favor of silver as any 
man who represents the silver mines of the 
west, because silver has been and always will 
be more or less a measure of valueand absolute 
necessity with gold, just as your right eye is 
absolutely necessary to your left. But, sir, the 
only way in which you can make these metals 
work in harmony with each other is to put 
upon both a ratio fixed by market value, and if 
you can secure the consent of many nations 
upon that point you may be able to fix a ratio 
that will be permanent, at least for a time, al- 
though the separation between these two metals 
has now gone on steadily for more than two 
thousand years, especially since the discovery 
of America. It probably will not be that any 
ratio which may be fixed or any arrangement 
which may be made will prevent the separation 
of the value of these two metals from time to 
time; but we can only legislate for our own 
time and do the best we can,”’—‘‘'Commercial 
Bulletin.” 











